* 
"3 648 


g 
2 
* 


J 8 N 
Ion Sx 

/ AT + * 

eb 

vas Sy ; 


* 
. 


0 7 4x al * » . ? 1 ov * 


* S 
: O 
» 


4 do M * £ x bh 28 3 8 —_— D. ; - 8 


+ \ 1 5 7 ; a 5 


JJ HW. > 
| LAW PRINTER TO THE KING'S MOST EXCELLENT MAJESTY 3 


; 
1 a - 7 _ 
| r 2 p 
- 12 . | 
| 9 ” « J 5 p - 7 
by | 5 
: 7% of 

. 1 . £ * — 

; ; N ; 4 8 4 

. 4 Py ty 1 # 


* 
— 


Le 


. e r ere 8 * 


5 
— 
. 
4 "oY 
& 5 
1 4 
4 5 
; . 
3 


0 
e 


* 


* dren gs 


15 , * 
a, * 
N — . 8 8 
VR 
e 
: WT rr 3 


« 


* 


e 


* 
” 
- 
Ne 
„ 


8 


0 
4 
3&r 
* 
„ nyt * Sar 


A 
N 7 1 * 
R # : - 

P * 
. 1 4 a 
* - £ A 

* k . 
— * > 
o — * ” 
at N Py 4” ” 7 - 
R a 4 
* * < * 


8 
; 
» 
” + 
1 » 
» . 7 = 9 
4 « 4 
F ö 
4 þ 
2 
— 
= 
+ 
, o 
A 
* 
+ 
. — 
5 3 
* » f - » 
. 1 4 * . * 
Io. . : TS, $5... g - 
s 1 irt - 1 8 7 © % þ 7 * 1 . 2 
3 e IDE Fink. 
ws $18 3 * N bg e 
DD Eon Sk 1 ** 2 * "4 
. . 4 2 


+ 


. 
a 
1 4 
ek Fe. LS 
8 


: 2 3 


n 


RY; T2 et oP 


9118 3 8 5 RES f 


* 44 


IS TIm of Y __ NS 
11 * 2 | 3 — nn 


e 


os 


. 


” F 


that wh 


MEAT. erer eee 


1 


Pons wrt ON gp pete, us ee 5th S7 


o 


3 
. 
1 
1 
» 
Y a6. 


* 
* 
Fx 


"| calculated to convey. 


* 


. ; ; uct inattention to | 
7 of this Court is the more to be lam 


7 o : 
4 L — 0 s 
;: 3 . 


* P * CI ER r 7 OO ONT WM oo T4. 


— 


” Cf 


o 
* « 


neceſſities have ſo much in- 
AN | , : 2 g f & A 2 : 


EEC c te hea aa At 


= * . 
: « 
. 
„ 
© — 
— * 
* - * 
4 - 4 
8 * 
” * 
” > + * 
2 1＋ < * s 
* C 
* o 
. 
5 
6 . 
E - * o 
*** +4 N 
5 . 5 [1 
— 5 . 
* . N 
/ 
2 — b 
0 1 : 
% 4 * = 
* 1 = 
i 
— 1 = \ 5 + 4 1 j 
5 ee % I STS EE, FOE So wad . ” 


: p %# + . 4 ” 5 
5 I : ” Wes > * 8 

„ 2 Tx þ * 893 x on Vn RE +2 * a f 3. . N 

JIN x >. ; g n 87, $f, 871M 8 1 * % * he; f . FF ; * IPY FS 


: ” F+ 


— * 


n 


2 „ 
— 


r 
* 
* 
\ 


Z 
- 4 * = 1 145 
„nn * 
N a. een 
1 4 1 21 4 5 * 
0 23 * n LS, 
p 9 of j- F e 
** * * 
9 1 ,” * 
. 0 
1 - 
. 
Y * 
1 | 
. 
+ 


VAC ar are. 


. putes are but too uent; and 
5 deſcription of cauſes in Web 8 
| generally tainted with acrimony, or purſued ö 
5 tio! ügation. In moſt 


- s 8 1 8 Gs 


ie % +” , ye 5% 
- 4 3 

. 3 e Ne 2 
* 85 * > EV . 


2 

* * * 

* 5 "x 
4 


ret . 


* 


to lead the judgment, no ng to fill the 


# 


' juſtice, i in the indivi- 


banks and Fo the ſuitor, for the errors 


unſel who were 
diſcourſe 


. 1 plan not ſo ued, as in recording | 
2A decifions of the Court'of Law. Ia the latter, 
"FN ee facts are generally certain, and the | 
1 conſequence alone in diſpute. In E, 
1 fſ,ct is to be aſcertained by 8 C t; 2 
arguments of Counſel and the opinion of the 


1 1 Court generally contain both the reſult of fact 


5 from the evidence, and the inference of law i 


5 from that fact. To ſtate the evidence in ſuch | 
| . Caſes, or the arguments u it, would have 2 

5 been a taſk of uſeleſs prolixity. Belides, when 

_ = it is once aſcertained in what view the facts 


= 
—— 


We 


© 
Led (2 you yet TY 
EW A 


* 


ME 


1 


FEW, 


— 


LIL 
{| 


nature of 


ſeparately; and this method I have, in { 


_ Caſes, found it neceſſary, for the ſake of 
1 


1 
— 


* ww £ 
* 
* * 
% * E * 
7 8 1 
* LY g FY 1885 9 1 % 9 
* — « 4 4 
90 
1 9 -. 
. 
t — $ * , 
* 
< 5 — 1 + 
f 8 4 8 - ” 4 5 4 ; 2 1 * * 
* 27 5 3 1 F 2 * . $4 N 3 . 
' 3 ” 3 p 


In Equity, it Loden FTI ; Pinch a variety 
unconnected caſes are brought together by ſome 
collateral circumſtance into the ſame cauſe, - It 
has, therefore, been frequently the practice of 
Reporters in Equity, to give each point in the 
cauſe, and the arguments and deciſions upon it, 


fs the Court en ns have thus given 
as if the facts had 


other diſtinction alſo « oceurs. between the 
Caſes in Equity and thoſe in the 
Courts of Law, which will ſometimes create a 
of reporting them. 


r 
— 5 5 


N 
; 
| 


5 


9 * ht 
* 


_— 


2 * * ts 


PPP 


* 


1 IIS, - 1 
N 3 
3 4 


s — 


| Wy 


. BJ WhO oes not write mort- bb 


3 ſentation of the Nee bref and, 


* 5 at leaft, I flatter myſelf- that the ſpirit 2 


> x 
*. # N 


__ | outline have been Preferved with ſome: | 
5 25 gree of accuracy. WE tri JEST 
© „ ſtating the reaſonings of Coun el, it is the 


= vince of the Reporter to collect all the ma 
| rial nn "on each dee to 


meaſure 


"2 
o 7 1 
. 5 y 


B E rſhat them in un 


- 


CO ITE 


* 8 
* 5 
* 
0 
k 3 : 
— 
* — 
7 * 
— . — 
l — 
. 
q py 2 
* — n * 
X » 
0 
« 
4 % 
2 1 ; 
- 2 
. 
is 


— 
- 


E A —— — 
2 


8 cite 


2 * 
1 
5 
* „ 
* 
* , - 
2 - 


F * — 
/ * 
1 
i 8 . 
— GC a MEE WEIS 2 ” 0 
5 Wks y * 0 » * LE 4 
* % - 
aſes in the ü 4 
* 75 . x \ KEE ” . 
. * 
* 
— 4 
7 . 
4 5 i 
. * 


theſe volumes; but I have done o only Wen 
I thought that the difference 
might excuſe | my offering another report of { DR 


5 


— 
* 


9 


Houſe of Lords are alſo inſerted. If they = - 0 


* 0 . * 


y ; 0 ; 
i V * 1 * : © 7 , 
©. } ' s 


no apology. C 9 


our ſtatem ente 
them to the Public. A few decifions in the + 


worthy the public attention, this will require 8 


nn . 


bee ee 


PPP 


” 
mY 


A 


1. 
9 
ty 
7 
N 


> r to i 46 Wer wilt cas from 4 
moſt liberal minds, deſirous to render the pub- 


lication of general utility. It will give me the 
bigheſt ſatisfaction to find, that I have been 


able, by any degree of accuracy in the execu execu- 
tion of this work, to anſwer their wil les, . 


a 


t is my intention to continue theſe Reports, 
if the manner in which the preſent Volumes are 


received ſhould encourage me to hope for the 
approbation of thoſe for whoſe uſe they 4 8 


intended. 
| No, 2, El u Count, Tzur II, : ig 
23 Dee. 15, 179. Mo 8 = 
- * 5 * / ; 
4 


_ 


| | Q - . * 2 f * . 2 ; ; 2 
- - 8 1 2 ; | BR #4 % * P £3 2 
. - J n p - . 2 : n ; » * **- 3 © * 1 8 £ " 


— 
. — £4 1 
4 * 4 ” <> " * 4 *; 4 N ” 
- — 4 p * * 
7 ” n * 3 8 % * 
; +" 
> 5 7 2 D 8 * 5 & 1 ts 4 *. _ ij p 
oo. : — * * 4 EO * : : INS. 4 A : . Fob. > * ae? 291 - 3 - - > - 2 * 
1 G: N - dy . l a 5 1 - 1 -4S 7 i * 4 . 4 4 F 1 - , 84 3 1 2 2 
. * I It; 2 * 
» — » n 4 o , ” . ” 2 
$ F 1 * 
” * yy % * n 
A a 0 5 : | +. £8 
; 4 8 __ 4 
n Po . > > 1 * : 
1 9 * * x \ 1 4 17 4 4 1 4 F jp - 
p14 \ 7 8 | 
5 ff x N 
4 - 2 i : . 4 y « 
— + L NN % ; 
* 2 # 4 : $ 
8 0 Wis; 4 ** 5 - 
* 7 „ 7 4 * 
* s * . * 4 - 9 0 » - # . o 
q 6 4 
- 1 2 * 
0 
1 ? — . " - 8 
, 323 > t+,- Ln - 
. * - yo » # * 9 * 1 & 5 1 x ; 
, 5>S png 7 ” / 7 9 i 
2» * * L + %& . * 
— ” as 2 
* 4 8 I 
» - 
1 * Cx Y — Y ” : . - 
+ In . * —— i 1 8 . - bot 178 — 4 * . * by 
v ” * 4 — * . * * * * 5 > o 
2 * 8 
. . 1 4 : bs £ p , * 5 
| * n A Y d 4 » * S 5 WV a . 
* +: — s 4 4 * 
* +. — 
„ 7 — 


bann, Potts v. RR. , ns = 
” Addis o. Baker, © Oe in -.. _ al 


inſley, London v. „ r 1 
ten, Webb od 8 ._ 


good, Scott v. BOP. = MY 
Amery, The King EI L“:ôÜ˙ _ 
nonymous, 3o. 86. 11 5+ 201. 205, 277 —_—_—_ ( 
\tkinſon v. Folkes 67 | 1 
ttorney General v. The Caſt Plate Glas F 


/ 3 Wo , ! [ 2 o 2 , 
* 4 : % * 
* 


Company, * 2 "9 7 2 y F N 5 | 5 


3 „ v. Un...... _-, 

8 75 v. Foylſter, / | -: | „ _- = 
by Fr. v. Lemerchant, = % - 
0 - *” - "0; PR, | - go: * _— 


ylett v. Bennet, cf 16-9 nude I 


2 ” * . a # 
V - 9 1 . : * 
, * i 
y Z 
* ac * 
- > 1 2 . 
s 4 „ 
- — . 1 
4 ; * * - r * 4 
. ' 
— . N — ” 
- — * N 1 £ 2 #4 


aker, Addis v. jn C 


arber, Babb v. ©2524 7 v2 
N Eos Barker, 


Ld 


: A 
„ *» * 1 
I 33, Ix 


Bolton, The King v 


Bowman v. Lygon, 


| Bowſer v. Hughes, - 


incent 5. 


1 


. I 24 
4 : I 


- Briſtol, Dean and Chips of, v. Donnef. 8 


Brockleſpy, Smith v. 
Bulkeley v. Dunbar, 
S 


* 1 
1 —— * BY F 1 # 
1 | 1 7 
þ- * * b — 0 : 1 „ 
* 4 * ww < 


Caldwell, 
Camp 


Campbell v. French, 


Carr v. Henton, 


Cecil v. Plaiſtow, 
Chambers v. Bull, 


Chapman v. Lee, 


Charles, Evans v. 
«ny Gabbit v. 
on v. Harborn, 


he King v. 


. E . . $55 

6 8 4 

1 , #4 LY 
* = f : 


ve, French v. 


ws wa ids Se % ks hr 


ad i 
— "ANG: e EEO 


% 


«x, 224 


Cawthorne v. Campbell, 


+. 


» 


. 


s 
** 


r 


er 


Gay OE. 
N 3 


. 
„ 
e 
e 


8 elin, Short v. 
Corbett v. Barker, 
"Coram, The ˙ v.. <5 
Cunningham, Murphy v. „ 


* a 2 4 


5 : 1 „„ oo IF AlS# WHT 


o 


TIT tg En „„ OS, 
9 1. Raſfron, „ ä 


4 
4 
! 
po 
E 


Dennis, Attorney General v. 8 


| e Fillon v. Sidney, 5 1 1 3 | 
5 Jonneſthorpe, Dean and = 
ubarr 7. — D. | 3 | » 
unbar, Bulkeley v. — _ 


o 


Dunbar, Piſtor Dan ner 


24 12 * 


Dupleix, (Doe on Jem.) v. Ro. wie3 oor  : 


1 
* 
* 
n 
Ne 8 
A. : 
„ 


me R 5 8 < — 


Dupleix (Doe on dem.) . Penry, 25 1 3 


* by 2 — 
9 4 N 123 


4 : i 0 5 | 5 : y ” * 4 k 4 * 5 - 1 — ö , 4 1 5 
E 8 2 re Mee -—M 
4 =. BE. # 4 4 : ty 4 \s oi i#% 8 ..# &*%+- 5 ; : 2 L ES. 
= 6 , - A — | 
+ . * - EY, 
5 5 N * * "SS +4 , 4 » * "4 " Pw » * - 
- > * * yy F = 4 E * : > - 
g 2 — * 4 Jn L 9. I 7 1 % 1. 74 11 A 1 1 . : oh « | o 
5 q . : a m_ $6 . © * g * : 
: 5 7 ö 5 : . . gk 7 4 . PE „ My uy — 7 1 ; N ? . I . . 5 f ; ö 
7.2 5 3 IA 1 2355 MS 21. 5 £48724 t. W 
; E | | P | * | | 8 
7 | Y | ar, enne V. 3 9 hs _ 
AY ; þ F * * c . 
= 3 EW. 9 * . 3 
i Edmonds v. Townſhend. 3 
5 1 * 1 4 ö D s 
7 | E ſo, : de; 1 
7 * * 
8 | dmund on v. Her,” „„ | 22 
- . - p © 2+T.58 £ $7 4 * * 25 
Þ . * * * 8 
5 Ellis S8 i. : | 5 a : 
ih $ v. au 7 * „ Ed 33 
„ 5 ws N 5 * ; ? bh 
: Evans V Cha les, s' oro | x 
. hen P - a 2 8 i my ; 34 5 WA 35 
5 Sp 3 G 3 S# 7 © 15S #7 4 z hy a 
* T - 1 * 1 1 * — 
* * * * « ＋ * & 
* . , * 1 N 1 0 = x” AX * * þ _ + 7 _ 1 4 £ * —— 3 n ? PT. 
o 1 7 * S q 


% . ” 1 . s 3M 


5 Faulkner, Morſe 6. 653) © 
; Folkes, Atkinſon 6. „„ 


* 
. 


5 


. E N 3 


n 


— EE 


SGabbit v. Chaytor, r, „ 
SGarnons v. Barnard, - : 
i. 
© Gordon, Muſprat v. 


" 
[UN 
LY 
4 
2. 
uw 
3 
* 2 44 
* 
— 
— 
& 


SGSoſsley v. Barlow, 5 
| Grant v. Priddell, _.- | 


4 Hankey, ndon Aſſurance Company v. age 22 
3 Harborn, Chilton v. v6. 424249 


Hardwick v. Mynd, „ ""*"300- 274 
JJ 
N artley, Edmundſon, .. 

5 — % ĩ - 
- Hee. Yeotany OOPS COENOIOTE. ©; 

'Hearle, Randall vw. , WM 

enton, Carr v. * 2413 *. = 

epgin, Micklefield «C. 1x33 Ml 
J ¾ T 


* 


| Hulbert, Richardſon v. = RR 


* 


. F » - —— 
„ * 4 : 
1 , bx 
. 
1 2 80 v. 6 n 1 < 
pe 
. * 
© * 
© — 3 4 — 1 * 7 2 ) 1 F 
5 mY * 1 P E 44 5 * 
2 7 L : * 
1 : oh 
. © a 3 0 1 
3 - 
* 
— 
4 .* 
— 9 
* 
x 
* 
, 


"Jennings, Guppy v. 
Johnſon, Freeland v. 


"es 


* 


* 
* 


2 : : L % | 
4 227.59 1 Fs Si 24 * 3 . =o 
* * a { 1 5 . Fj - — ba + > MEL . a 3 * 1 : H 
| N | 5 4 
f * 9 : 7 * i 7 £ * * 9 1 
0 1 4 S i 3. + £ „ # 3 - 5 . 
: "4 . i „ 11 * 3 
15 | * * : R Aa? * »; * 1 * * J * % £ 
$ # ; 4 z - 
F ; ; | « . 
# f — * ; "oY * 7 3 * _ $ 
6 : "or \ 8 2 + * A 2 
i hy r ö 
+ P - 3 — a * $ .D 
4 1 7 <4, ; * 3 1 —4 < N 4 ; 
5 a * 7 4 - * $ 
he King v. 4 - Oh | | l 
o b 7 % 
i 1 SF 
2 1 * £ Z% 
: 9 a 1 ; 4 A 687 3 S 
: .v AtCnIOr | _ We 
* 9 — 10 - 15 
/ OR 8 "= 
* F * 7 ; * . : a x 
4 - x 5 * * 5 1 £ 
* * F 0 4 
— * * 4 8 . 5: N 7 
| 4 q C ] | | £0 f ; | | | | | 
0 2 L 4 We 7 1 r * "I ” X 
5 R - ; * 3 1 Li * l ; | 
i a % - 8 7 . — mJ . 2 - 1 2 41 
ti % * _ _ N 1 4 
$ 1 * . 6 d » 4% 1 dS. : . On by 2 <IFE 1 
; | : b; M | | | 5 ; | > - f 
— a. - i 
v. Mar e py _— 
; , . 4 __ 
ED a 1 
- 2 — 
v. Sheriffe, | | 4 


King v. Wightman, - „ = 8 | 4 


— — — 


2 . 1 
; xt 
. 8 f 
6 
* * 1 
. — 
„ 5 "IP 8 # + 
* 6 — 
8 


anglands, Blacket 6. 1 5 — _ 


nſdown, Chapman . ü „ i 
atimer v. Clare, N A 
e 9; Shoulbr ed, es ou - 
merchant, Attorney Gene 5 52 
wis, Matthews v. — — go | bh 
ingham v. Toule, TE ES 2? 
Lloyd v. Smith, 3 


— FRY 


— 


o 


| London Aſſurance * 0. 3 9 | = 


1 
rr 


Lygon, Bowman v. in” 5 = 
n N 5 ; . 1 7 ED 
| Marſh, | ll 
by | ; , 


Ms 1„„ > 


* 


4 rfond, Mayor, Sc. of, . Richardſon e. 230 


1 N 32 


e 271 J 


| Micklefiet v. ä 5 Sr 5 
Miller, INI ter ä 4x 9 be 3 Ns 
Me e irling, 0 ASA > 
v. Faulkner, 5 | 
y v. Cunningham, 
Muſprat v. Gordon, 
Mynd v. Francis, _ 
Hardwick v. 


W 


L : EE E * F 
N 2 1 1 © af „ . 0 1. 12 5 
* x * [4 — 5 * * * * . Tf 4 * go: 93 KR * - R Tor 3+ ; A, 
* 4 ” 7 4 
« © 4p 5 fy, a 5 f 
, : 
-” - * 
. * « * Fl * L * o F y 4 : 7 » 7 F 4 
4 * - - x . ; « 1 : 1 * * 4 1 FS * © 
, * hal I. 4 8 * b 7 6 2 . n as "ih 3 N 
- + 1 > 4 + py 


4 


your] 
*. 


Oliver v. Hayw odd. 


* 


. 


LET 


e To TE EET 


ww 3 =. ' 3 14, = 


2 


- 5 5 F * : " , * « * IT 
; , ' * 
E - = 2 » * L : : F4 2 
f = Wo 4 89 vo - _ — — 3 # E ® 2 wt bag 
> . * 


* 

_ 
4 
9 


$a : vos Jo —_— Þ. 
N £X . - : 5 12 7 4.4 Fs 5 
* 4 3 — 1 g N a e * N cn 
* -v * * » 
MW” 


Parke, 


* 


* 


Penry, Doe on don, | Dupleix x: 
Piſtor v. Dunbar, 10% 1866 


ee Dn; 2 


F 


ads! 


PP 


* . 


| Ribhardfon's v. 


* 


7 8 
- ** 
£ 
we. ” 
1 2 . , 
3 « ” * 
« 
2 bed 
” 
4 
F * * 
* 
A * 


Saul, ' Ellis *. 


Saunders, Tye v. 


_ Riddell v. White, 
Robinſon V. Naſb,. 8 
Rogers v. Rogers, 5 
Ruſs, Wake v. 


i 


Scott v. Allgood, 


/ 


Shafto, Hardcaſtle v. 
Sheriffe, The King v. 
Short v. Coglin, 


Shoulbred, Lee v. 
Shute, Sawer v. 
idney, De Tillon v. 
mall, Guiſe . 

mith v. Brockleſby, 
mith, Lloyd v. 
mithies, Ruſſel v. 


* 


VOL, I, | 5 


x 


ardſon v. Mayor, 


* * 
* 
* 5 s * 
— 
* % 5 by " 
\ 
. ** 4 
, ” «SL * ＋ : 
* 4 \ * 
EAT : N 
jp 
wor 1 
- 
* ; 
* 
& 2 
% * 
„ ; 
a 4 * 6. 
: TS 
4 
LAS - * 
K f 
* 0 
7 PA — " * 
— K ö 
- 4 * 
. * 5 
— 
8 p 
F " 
* 
* 4 
” * 
F , 
*%. 
_ r 
, ; 
„ 8 
_ 
% 
* 
a - 5 oo * 
u » 
— 
* 
* . 
* a * - * 
«4 F 
vw © 1 
_ þ 
1 
K 
4 4 — 
= 
F 83 
3 . 4 
7 - 
”@ 
- 
w -. 
; 2 
F i » 
J 
- E * : 
. oo 7 
* 3 
A 1] 
4 
= 
a 
s ? > 
8. 5 1 
* N 
7. 
1 15 
* 
5 * 
6. ab x. 9 2 F 


* 


p PERS 

$f 4 
* 

1 * — 

1 6 r 8 1 oy 


4 
* = 
LAY 
” 


a > * 


* 


» 
. 2 
* oy 
0 
4 b * — ; 
8 7 
* 
# I 
y 
* o 
* — OY 
= 
4 
oy = 
af 
4 4 
« L * 
; N 


* 
- 4 
LY 
* « 
. - 
© 


. 
« 1 
— 
* 
. 
- 
n - 
„ 
P + 
. — 
. 
" +; 
9 
2 
- 


1 


1 
"ISL + 
: 
- 
8 
= 
* 
3 
« 
5 
* 
„ 
7 
3 
* p 
* 
b 
* * 
$; 
" 
- , 
5 
E 
2 
1 
„ 
a 
. 
* 
1 
- * 
4 
+ Sn 
k 


& 
* 


7 4 
- 
& > 
o 
x 
= 
£2 
— 
- 
7 
” 
* 
* 


ne Webb v. 


SZͤtrutton, Preſton v. 5 
Thornton v. Proctor, ay = 
= oule, Lingham . a 
* ownſhend, Edmonds we, 
%% ee up : 
- | Turnzrv. Probyn,  - © - E 
Tweredale, Caſe of t + 
Type v. Saunders, 
VVV 
VPiner v. Clarke, - „ 
Wake v. Ruſs, „ . \ 5 Ts 
„ JJ ĩĩͤĩ ons 5 
Walley, Wools v. 55 | 
; 7ebb v. Allen, . Tn FELT - fo ; 
zz O tyiS 5 
White, Riddel v. „„ „% oo 0 
Wightman, King vv. $8; © 
illis v. Daniel, ESI ES”, 08 
Wilſon, Ex WM, de i +. 269% 
Wools v. Walley, 332 100 
Yepmans, Heath 384. 1 © = 27 =4 


7 : 
PITT Pons 
. 
. * 8 
e 
e 
— i * FR; 80 * 


"4 
A; 


. 3 8 N g * ; 985 — ö 


* : 4 « * * 
4 


0 LES - 3 . 4 V2 : - 5 | * 2 — 33 : » 120 . 
65 fe 5 . | ah 3 : 1 5 ; Wk 2M 
” . ” * 7 _— « 4 - — 7 P 
' * * Ed 3 
2 5 f 15 L . N 4 X * 8 PP 8 2 | . . 5 B 
"* 2 1 ag be {8 - — 2 * = " E 5 * : | 2 
n * * y y : a : he” 1 * 5» a” N * % 14 * 89929 » a i 
4 1 \ £ & x. 1 17 "4 « 1 „ . . * *" * þ . 


* A, : . „ % : 2 4, * 


* 


8 . ” 7 — 
4 n 2 * 1 
3 5 - N * — 4 1 
; ” Z * - « 7 
4.5 he : 4 * - — 
_ . al 7 x : 
. 
3 . * * 
* < 
— 1 & 4 . x 
1 — 4 . 
£ 1 7 5 we A a * 
* * « — 8 1 
g 6 . A 


N. B. Thoſe Caſes which are orjgenal, having never before „„ 
\-. -..,- appeared in any Book of Reports, are marked by © 7 
dhe letter (o) annexed to them. Of the other | 
cited, thoſe only. are inſerted in this Index 

+ which any conſiderable Comments have been 
from the Bench, or in Argument. o „ 


— . # 


4 ** * I ** * 5 
* * 0 5 
* * 
a F - * 
2 > G . * 2 
* x * 7 - * 
. 
* 
* 
% . 
y - 
* * * 


* 
0 5 * . e * Sy ws. 2 6 : 
- . 23 . + PR, 4 ; 


* 


Avene, Bridge v» » F 132 — 


Airey, Scott v. (o) 311, 312. 317 Þ 


Aloa Woods CA ou © 


Aſtiby o Mhieeddddd .  - 50 


Attorney General v. Harrow School, n W 


= _ 

1 « 

4 2 - * — 4 * 

— - 5 a - 4 * 

4 | 

p ** a o 22 . . l 
— . - 1 

. - 

” * 1 2 

i wh 5 . g 
* * — ” - 

1 , 
” A ; 
x "7 * 
* * s n 1 2 


Baring v. Sutling, (o) «% - 


Beard, Atherford v”  - = 136 i — 
| ; | co 


1 * ; 
% 
on — : = 
* 
8 1 
2 
* 

* . 

. o 

1 % % * 
f * x 
* 7 [1 
- * * 4 
: > 
2 oo 

. Y E 
. K i * | 

- «w 
4 2 5 
* 13 

. 4 

* # 0 = : 

” = 
* 
4 
* 
* 
. 
P 


: 
[4 
3 
1 


og 
1) as 2 


n 


4 - 
7 ' 
5 * 
"Ie 
* 
. 
Y + 
6 * \ * 
„ > 
<<. 
F A F 
» 
» 
« o 
if 
* % * 4 
* ? * 
5 * 
* 
IAC. 
. 
V. ” 
7 . * 
” 
% 
a- 5 
k 
* 
q 
a 
4 
- 


Deane v. Symonds, (o 


" TY), 
9 


1 * Q 
ts ee 8 8 
ww N 7 _ 


* 21 


e e ee 
: — 


15 
2 8 1 { 
7 \ 
—_ 


* 
. 


Cavxthorne v. 


\ \ 
* LEEE wa 8 


3 1 Þ « v4 ESI 2-445 3 85 $1 4 
Carr v. Hinton, (% 5 4 


Cawthorne v. Campbell, 


- 
” 


V 
Crafter, Doe on dem. v. 


' 


* | ag; 


i 4 i 1 "af ” % 


Davies v. Pierce, 


Debeig v. Lord Howe, Fs 8 5 


x 4 8 ! - "op 3 " . {3-23 ah / f N 


Pq " 
a , 5 . 8 9 * 
/ 7 * 5 3 8 
1 
5 7 þ$#£ 
* peg * - 
N 
8 ; » "3 
( . * " 
. ) R > 
* 5 N 
* * * * 9 


Earle v. Paine, ö - | — 1 1 WE 
Edmead, Mawbey v. (o) . - _ 311 
Edwards v. Jenkins, 35% IF hs - 


% 


VVT Eduard 


9 * n 


205 


N a 


SPA "3% 5 


LE» 


* 


833 
2 


1 f f 


- 


* 


4 # [ 
— — —— SP Rr en #) HOI CA 2». 14 4 9 Inn rouge 


rere 


| olightly. v. 'Theluſfon, (%% 88 
| Good Vs Elliott, 5 — CUES au ie 1355 I g 3 a „ 
Grant, Harvey v. 0% OE , ROS 
- Gentnanz ant )). 0 


ebb v. 5 „ 1 — + | : ES ee.” . 
Harrow School, Attorney General v. 121. 13 1 
Harvey,” Metealſe 4... —e˙i ©: 
Henton, Carr v. ([[ Hi {© 
Hibbert, Rolleſton C6. 224 . — 
Hogan on dem. Wallis v. Jackſon, „%%% RE IO -: 
Holloway v. Rak es 200 SS 

_ Hollowell, Lodge 6060. l/ 5 85 
Howe, (Lord,) Debeig v. 252% Co I TE 


— . —ͤ— 1... ˙ mA x77 ET 7 n 


r 


!  W 
- 
A 
£ „ 
* 


—— ä — . f ͤ— 
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55 of the title of the "eſe: to | the N ora m7 
pPraying a production of the. title - deeds, &. and 
pPaüarticularly to have a diſcovery of the title of the _ 
TS defendants to agiltment tithe ; ang whether the for- 
mer occupiers of the lands of the plaintiffs had ever 
4 that ſpecies of tithe. J 8 


The N demurred to the debe Ges * 
8 and put in an anſwer, inſiſting that they were right- 
fully entitled 40, and in poſſeſſion of, the rectory. ; 


. en and Rabe ſupport of the demurrer, 
argued, that the plaintiffs had ſhewn no title to 
have the diſcovery prayed; the defendants being in 
poſſeſſion, the Court cannot compel them to prove 
their title to the rectory. The plaintiffs do not _ 
even ſet. up a counter claim to it, or pretend that 
5 any other is better entitled. In the caſe of Selly, 
Vi. Selby, laſt term, the Lord Chancellor expreſſed a 
e ſlrong inclination to admit a demurrer to a bill, 
praying diſcovery of the title under which the de- 
\ fendant meant to ſupport his claim, an ejectment 
| having been brought by him againſt che plaintiff in 
equity, who was tenant. in poſſeſſion of the pre- 
miſes; but the demurrer. was bad on a ground of = 
form“; an * was allowed, and 1 is not ru 85 
X decided. | 5 
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mitted the deſendant to amend the demurrer ; but he does not 
ſeem to have done fo. See the ſame caſe again defore _ Court. | 
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and the anſwer avers the goodneſs of the title,— 
| Amendments of demurrets are rarely, if at all, 


the Court. It is alſo bad in ſubſtance: by the ori- 


tiffs have a right to a diſcovery of it. Doble v. Pot- 


Brereton v. Gamul, 2 Atk. 241. Metcalf v. Harvey, 


1 Bro. Rep. 471. From theſe caſes it appears, that 
a party ſued, or likely to be ſo, is entitled to pray 


| has 158 3 to the ſubject in . 


covery whether any payment of agiſtment tithe was 
ever made by the occupiers of the lands now held. 
by them; a demurrer covering too much | is bad in 

tolo. 
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| Aber, for this plaiocif © Rs farmed e to : 
| the demurrer. In form; it is over- ruled by the an- 
ſwer; the demurrer is to the diſcovery of the title, 


granted, and are quite out of the uſual practice of | 


| ginal bill and anſwer. the title is in iſſue between 
the parties, and therefore on a croſs: bill the plain- 


| man, Hardr. 160. Even by original bill they would 
have been entitled to it in this caſe: : Heathcote v. 
Fleet, 2 Vern. 442. Morſe v. Buckworth,- ibid. 443. 
1 Vez. 249. Moodalay v. The Eaft. India) Company, © 
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ſuit for tithes, 
the title to the 
rectory is in 
iſſue, to a croſs 
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although no 


other title is ſet 
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ment of coſts, or the Court may grant an amend- 
ment. It would be an extreme hardſhip if, by a 
flip of this kind, a party were obliged to diſeover 
the whole of his title, and ſet forth his deeds, as is 
here alſo prayed; and ſo to expoſe himſelf to the 
attacks both of the plaintiffs and of- every. other; 
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ith 3 the {bill not prayiog ns et, nor! ating che 
plaintiff to have commenced any ſuit at law, nor 
even to have any intention ſo to do. It was there 

fore argued, that he had not entitled himſelf to the 
diſcovery ſought, as the bill did not ſhew any pur- 
| poſe that could be anſwered by his obraining it. 

Debeig v. Lori Howe, + in . e N. OL 
e in Ayers 131. * | 


Ball, for the plaineiff, 8 that if 0 bad F 
mee his intention to ſue, he would not have 
been bound to do ſo; and therefore this is like 
the common caſe of a bill of diſcoyery before 
action brought: in all ſuch caſes it does not with 
certainty appear that any purpoſe will be anſwered, | 
by ebe diſcovery. - The Statutes 9 Au. c. 19. L 
ad 18 Geo. 2. c. 34. ſeem to imply, that a bill 
for diſcovery will lie before any action brought. It 
is not in all caſes neceſſary that an intereſt ſhould 
| have veſted, in order to entitle the party to have a. 
diſcovery ; as where an executor does not prove the 
will, but. takes out adminiſtration, a legatee way. = 
have a diſcovery of aſſers, before probate, i 


Ernt, Ch. B. Undoubtedlj the plaintiff's aver- 
ring his 1 intention to ſue could make no difference; 
but the caſe reſts on other grounds; no clauſe in the 
act can authorize ſuch an abſordiry, as that a perſon. 
may have adiſcovery, as common informer, before 
he has got that character by commencing his ſuit; | 
if it did, a defendant might be haraſſed by an hun- 
dred bills of diſcovery, and the laſt plaintiff, ſeeking. 
relief, would gain priority over them all, * ren- 
Ur their diſcoveries uſeleſs, 
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not ſet aſide a 5 


Pansen $5 King ances 1 rer A te to ; ſhaw. This — IP 
cauſe why the judgments entered up. by | the judgment regu- 


plaintiffs ſhould not be fer aſide on the ground of 5 


or extortion in 
ants, being entitled to a large eſtate on the death of obtaining it. . 


their grandmother, aged eighty-ſeven, and to „ 


ſiderable property in the funds on the death of their * 


mother, but in great preſent diſtreſs for money; ap- 1 
plied to one Cree to procure them a loan, of 1000 d. ufury. 


| He introduced them to one Duppa, a money-lender, 5 85 
and charged 1004. for procutation- means Duppa 


agreed to get the money; ſaid he got it from Ma- 
thews, and took to himſelf, as truſtee for Mathews, 
their bonds tp pay 20007, on the death of either 
their mother or grandmother, together with war- 5 
rants of attorney to confeſs judgments for that ſum. 
The ſum actually paid to the defendants was 650/.; 
gol. being charged for drawing the deeds; 1004, 


The defendants found this ſum inſufficient, and got \ 
other 6001. on nearly the ſame terms; the whole 
ſum they rectived was 1250l., for which they gave 
4 © s lecurity 


* 


| | uſury. NE | appeared by affidavits that the defend= . A 
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I 0 5 Ns N wother died in three months after the ſe cranſaQtions, 
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—_ * the appearance of riſk, depending on the live 
| B, m old perſons, a mere veil to hide its real na- ; 


DS "A ture! In Cook v. Jenes, Coup. 727. Lord Manf- | 


1 22 WIS om Rr np ns re ð« '  Renne 


r feld" allowed ſuch a motion as- the preſent, aud 
i granted an iſſue to try whether the tranſaction was 
ti and in s qui tam v. Brown, Coup. 720. : 
| . ee Ethel, that where the intention of one party is o 
AA borrow, and of the other to lend, why Perent of 42 
. cColqbrable riſk could not ſcreen, 
3 By the puri. To ſet aſide judgments of this e 
I By Kind, is to uſurp the office of a Court of Equity by 
BY 4 94. the ſummary” juriſdiction of a Court of Law. It 


n 


5 . may be neceſſary at laſt to direct an iſſue to try the 
we N validity of the tranſaction, which a Court of Law 


"0 _ » Eannot compel ; and the introduction of this ſecond . 5 
SR ny innovation in the practice, rendered neceſſary bỹ7ÿß 


. the firſt, ſneuys how dangerous it is to confound the 

8 joriſdictions of the different Courts. The regular 
| ITE pPreroceſs of 2 Court of Equity ſeems in every reſpect 
- | the beſt adapted to this caſe: the plaintiff is en- 
. titled in conſcience. to the money he has really a 

A vanced; if we ſet aſide the judgment, he loſes that 
25 wuo.th the reſt: a Court of Equity, on the other 
5 hand, decrees what is really due, and nd more. 
N Phe Court of King's Bench has granted ſuch mo- 
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1 tions; perhaps that is now become ſo much the 
Lil V practice 
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HE- plaintiffs were underwriters of a policy . 
«urance on a ſhip, of which the defendant u ass 3 
the owner. | The ſhip was loſt; and the defendant 
having commenced. an action at law on the N „FFF . 
the plaintiffs filed a bill in this Court, for a diſc - 
very whether the veſſel was ſea-wo by or not at ile a 


time of ſailing. It prayed alſo a commiſſion to 
examine witneſſes in Jamaica, and an injunction in 3 
the mean time. The commiſſion iſſued, and both 
ſides examined witneſſes under it. The plaintiffs  _ © 


| jn equity had a verdict at la. .— 
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The defendant having abtiined an order for coſts _ 6 


* 


| againſt the plaintiffs, as of courſe, upon bills of  _ 
| diſcovery, n . 5 


Burton now moved to diſcharge that order, on | 
the ground that the bill not being for diſcovery 
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85 alk Re allo. 1. a commillic 
ſes, and for an injunction, was out of the common 
„ oa of mere bills of diſcovery. That the rule . 
A very hard one, and ought not to be extended, as 
tit gives coſts to the defendant for being p D 
" the execution of a premeditated fraud. «iz 55 | 


the caſe, that if a party unconſcientiouſly obtains a 
Judgment at law, and is afterwards brought here to 
make a diſcovery, he pays the colts of both pro- 5 


"PAY to 3 eimeß, 


vented. 


N Ch. 8 There i in Ne rails 3 in 


ceedings; whereas, if the If overy is obtained be- 
fore the expences at law are incurred, he gets his 


 .. coſts here. But there is reaſon in the difference; 


after obtaining a judgment againſt conſcience, a 
Party comes into a Court of Equity as a criminal, 


and is puniſhed in coſts; but till he has made uſe 


of unconſcientious advantages, we cannot preſume 
that he means to do ſo. The plaintiff has had the 


advantage of the diſcovery ſought, and muſt pay fot 


it. The injunction is a conſequence of the diſco- 


very granted, and therefore the plaintiff muſt pay 


the coſts of that alſo ; but as both parties have had 


the benefit of the commiſſion to examine witneſſes, 


each muſt pay his own coſts as to thar Pen 


| Steele, for whe defcidint” died” 2 amilar eaſe r 
Picterſgill v. Vaneykellinbutg,- lately in this Court, 
where the ſame rule as to the, coſts was followed. 
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Jo UN erke, n 104 Many — 
his Wife, SAMUEL Warp, and HANNAH . 7 IS A 
his is Wiſe and AnN RoBINSON, Defendants. — 


"HIS was a bill ade to compel the 4 8 


to ſurrender the copyholds i in queſtion i in favour 3 — 


of the plaintiffs, and that the plaintiffs might be PO aw * ; 4 


| Quieted in their poſſeſſion thereof, the defendants fold it; itafter=. 
having recovered againſt them in ejectment. | (Vide ed bs es he 


3 Term Rep. 365.) The plaintiffs claimed -under — eorad 


a ſurrender and conveyance from William Robinſon, <onveyance: 


his is apron 
Y uin This William Robinſon was ſon and heir equity and 8 f 
\© of Richard Ros zſon, then deceaſed, who was the his heir. Las. 


1e | ſecond nephew of Thomas Giles, the late owner of 4 4 Fry, I 
TI | theſe copy holds. Some time after Thomas Giles's : 2 , 9 
R death, William Robinſon claimed to be admitted PEPIOY , — 
3 tenant of theſe copyholds, as his heir, declaring Crafters © 
A 5 
55 


that his uncle 7. bomas Robinſon, the eldeſt nephew z Aenne. 
of Thomas Giles, was dead. Being accordingly ad. A Re Free 
mitted by the ſteward, he immediately ſold the 266 oy 
1 premiſes in the public houſe where he was admitted, | 
r and ſurrendered them in favour of the purchaſer, 
Richard Morſe, under whom the plaintiffs claim, 
and have been in poſſeſſion ever ſince. In truth, 
Thomas Robinſon, the eldeſt nephew and heir of Tho. 
mas Giles, was alive at the time of this ſurrender, 
but died afterwards in 1778, leaving his nephew, 
William Robinſon, his heir at law, and then really | 
entitled to the premiſes. William Robinſon died i in 
751, without having ever h or confirmed 
the 
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the conyeyance : was defeRtive, not d eing -made. by - 
We gs: then in poſſeſſion, and the, legal dockt 
of eſtoppel. is therefore held by the Gott of 


not to apply; yet this is a caſe in which equity "ill 


* 


© interfere, Where there i is an agreement to convey, 7 
and a conve ance under; i it which is void, tbe 
agreement is not leſs valid t an if it had remained a 
executory. 7. aylor v. Wheeler, 2 Vern. 564. 12 
nings v. Moore, 55 Vern. 609. 7 > fartin v. Seamore, 

1 Ca. in Ch. 170. If the plaintiffs had brought * 
ber bill againſt William Robinſon,” after the dearh" 
of bis uncle, to perfect the conveyance to them, he 
would have been compelled to do fo ; Clayton v. The 
He, 2 Ca. in Ch. 112. There can be 
no reaſon why his heir ſhould not take ſubject to 
the ſame equity by which he himſelf was bound. 
The contrary has often been determined; Hoſkins 
v. Savoy, 1 Eq. Ca. Abr. 265. ca. 4. 2 Eq. Ca. Abr. 
54, 55. And this rule appears, by all the above 
caſes, to. apply to copyholds as well as freeholds; 8 
Ca. Temp. Finch. 252. Court of Equity often 0 
confirms contracts made parties WhO have not 
then any veſted intereſt. Viſeman v. Roper, 1 Cha. . 
Rep. 84. Whitfield v. Fawcett, 1 Vez. 387. 80 


— 


> 
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27 
* 


a 


where there are articles to convey, the conftant prac- 
rice of Courts of Equity. is to direct an inquiry, 
whether the party can make a good conveyance, not 5 
whether he could at the time of making the agree-⸗ 


9 J 


ment. Langford v. Pitt, 2 P. Wms. 60. 
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54 e, for the defendan! 
entitled to claim immediately ftom Giles 5 e 
their anceſtor, the perſon laſt ſeized; for Thomas © © 3 


Robinſon and William Nobinſon neve having 8 5 5 e 


dmirced, or in poſſeſſion, wn no ſeiſin rhfough Rs 5 


ch their heirs could claim,” hte, %%% 
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7 E 5 "Wy os Conte The law is es otherwiſe; in VVV = 
1 Z copyholds the heir takes without actual admittance, - 
„ and may ſurrender and convey without it, ck Ro > 3: 0 
: he could not do if he were not ſeized ; bur che at ; . — rl 
4 | is | in that caſe entitled to the double fine on _ 
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| to convey is ren e were hs beir in chat „ EL 
| caſes where the eſtate deſcended. is legal aſſets, VV 
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U 5 By the Court. After the many caſes on the ſub 
. ject, it is too late to inquire into the power of ö 


1 7 { Courts of Equity, to ſupph defective cbnveyances- : 

5 1 of copyholds againſt the Heir, in general caſes, | 

12 Auinge then argued, that this was a contract exe- „„ 

15 7 | Cuted, and not executory; that it was an . 

£ - ment to bring the intereſt of the vendor in the pre- | 

23 miſes, and there was no reaſon to preſume that tile 
Rx ſale was not to be ſubje& to all chances. — He then -.A 
} . read evidence to ſhew that this was the real , ..- x 
7 5 ol che tranſaction, that the price given was not the ' ] 


> full value of the eſtate, and that the bargain was = 
ns carried through with ſuch indecent hurry as %% 
= ſtrong ſuſpicion of unfairneſs, and would prevent _þ 
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= the dill was diſmiſſed. 


Ny 7 SIRE Ch: B. ds apiinion' at e is RY, 

3 plaintiff on the other ground alſo. It it * 
- - that this conveyance, if a fair tranſaction, might + 
have been enforced againſt William Robinſon him- . 


been done. It is alſo clear, that where there i is an 
agreement to convey, or a defective conveyance by 


ä n an equity as would bind the lands in the hands 
„„ 15 of the heir. But there is no caſe produced, where 
0 contract to convey, made by one not then en- 


chat this is a perſonal equity, attaching on the con- 
ſcience of the party, and not deſcending with the 
land. But I ſhould not determine the caſe upon. | 

this ground without further conſideration. e 


2d . 0 Brackpr d. LANGLANDS. 


"Meg is | 5 as was a bill by che impropriate rector of be 
whole bill, if pariſhof for tithes. The defend= 


F 


_ an an ants pleaded. a title in themſelves to the tithes of 


ſwer to any 


ee their farms, as leſſees of Mr. Errington, under a 
Aer iby grant of the rectory to his anceſtors from Queen, 

rules it. . Elizabeth, the rectory having been veſted in the 
Crown, upon the diſſolution of the Abbey of Heu- 
a bam, the former i impropriators, T o this plea was 


added 8 


elf after the death of his uncle, but that has not 


8 à perſon then actually having title, that would be 


titled, has bound his heir. It rather ſeems: to me 
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e an aafwer; denying che title of the plaintiff 
to 6 n 1 g 


7 \ W "y #5 a e 
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11 was objeRed, d 00 the! ain of hs phinti®, "ds 


"a plea did not ſet. forth how the tithes. of their 


farms had been ſeparated from the rectory; and that 
as the title of the plaintiff to the rectory was not 


denied in the plea, it ſhould be preſumed that theſe 


tithes alſo belonged to him: and to this HO the 
Spec Nee e Dr Tg Os Fo 

1 t was alſo jede iy hs cans ev 
the plea; for although the title of the plaintiff and 
the other matters, contained in the anſwer. are not 
included in the. introdudtory part of the plea, they 
ought to have been included in it: if the plea is a 
bar ar all, it is a bar to theſe matters as much as to 
any other, and the Court will never permit the 
ſplitting the effect 1 the Hoes ſet n in be 
Fro NT OR 


The Court were clearly of opinion 520 the pas 
tiff upon this objection, and the plea was s ordered 
to ſtand for an anſwer. os 


Partridge and Abbot for the plaintiff £ the Solicitor 
General, Burton, and Romilly, for the defendant. = 
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f wen CHARLTON & al. v. Dr. $8corr. is | 
| 5- nin) Ghia: bill. was. brought 


e ee of the pariſh of. Smondurn- in 2 
. e Abad, for agiſtment tithes. The defendants, in 
e their anſwer, ſet up a modus of one penny for every. 
ind An ancient farm within the pariſn, in lieu;of all tithes 
the abuttals ef for graſs. The other three bills were in the nature 
N e of croſs bills, brought by the defendants to the 
former bill, and ſeveral other owners of farms 
nAuithin the pariſn, againſt the parſon, the ordinary, 
„ _ and the ne, the living, to efablith LIE modus 


— —ñ — 


* 
- 
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VAL en throughout the pariſh, "for every ancient 
+, + within it (except one, and the rector's glebe), in 
5 lieu of all ſorts of graſs in whatever way conſumed. 5 
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The Court had ordered all the cauſes to be cons 
ſolidated. Ca Fe op 5 
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The pariſh, which i is very large, is divided into 
1 two diſtricts, Symonburn and. Bellingham, The 
# | "plaintiffs, in one of the croſs cauſes, averred, that 
the whole of the diſtrict of Bellingham (in which 
| their property lay) was divided into ancient farms, 
F wich are not variable diviſions, but fixed and in- 
e be, and as well known as the bounds of the 
Wo "pariſh itſelf; the ancient farm, (till continuing, by 
RES reputation, the ſame, however it may be ſplit into 


| oe on parcels, 
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1 or whatever additions the proprietor may 
| acquire in the neighbourhood. And that by pre- 
ſcription theſe farms were-free of tithes of _ LINES. 


95 paying the hay Pee for euch. „ 


"It He beſides theſe PER Ss were 
commons on which the owners of the farms had right 
of common; and alſo conliderable parts of theſe 
commons which had from time to time been added 
by alloemevss - by various mean to ie ere 
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Dr. Scott dd; not 1 i his anſwer, that theſe 


6555 and commons comprehended the whale pa- 
riſh, nor that they were well known and unvariable 
diviſions of the country z but admitted that one 
Rear was due as a modus from each ancient farm, 

or ſome part thereof, but ſaid 4 * e 
only.co — * not Wu . e 


When that part af the 680 bil « Was dad, . 
deſcribed the lands in reſpect of which the modus 
of the hay penny was ſaid to be due, Burton, on be- 


half of Dr. Scott, objected, that the deſeription of the 


lands was not ſufficiently certain ; only newing that 
each plaintiff claimed in right of his ancient farm; 


without ſhewing the abuttals, or even the computed 
extent of each; and argued, that it is neceflary in 
eſtabliſhing a modus, which is not a general paro- 
chial modus, but for each farm, to ſtate accurately 
the place to be covered by it; for otherwiſe when 


to ſay whether each pact as covered by the modus, 
C1 or 


a farm comes to be divided, it would be impoſſible 
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3 only diſpute is, what produce. of theſe farms is cd. 
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ꝛꝑ— es 1 is ſufficiently. | 
Vhole diſtrict; and the eee of: the Cour 
F 1 conſolidated- ee different actions, cannot 


Prejudice their ga VP fg 
wr, it is ſtated to conſiſt only 
ancient farms and commons; and part of the merits. 
in the cauſe are, that the plaintiffs contend that 5 
modus for each farm covers the common append- 
ant thereto; and till 1 is determined. againſt 
them, it muſt be ſo ta then, as to a 
alſo, the whole is covered by che modus. 


N 
5 . 


burt, at the requeſt of Dr. 103 
conſolidated the cauſes, it muſt have been on the 
ground. 
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. in a order 0 do ſo, to ſer out the aburrals. 0 „ 


nging to ain- . 
a! it would be icapoſible, oe if they did; it would © 
rſon nor the landho r as to the „„ 
extent; "Hay War is not a general right, and cannot 5 ä 
| be brought in queſtion but by the owner. Even o 8 


his own, it is uſeleſs; for if neceſſary, it muſt be ſo 25 CCF 
on the ground that if the farms are not particular Z 
deſcribed, there is not ſufficient certainty. what i EEC co 
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covered by the modus; and therefore that thoſe not 
| ſo deſcribed, would not be protected by the decree. © 
This would be in effect to make each owner of. 55 oY 
lands bring a bill to eſtabliſh the | | bw 


| in order to protect his own ſeparate property... Tei is | 2 
not according to ſtrict rule, to allow the right „„ 
man to be bound by a deciſion to which he is not a 3 5 
party; but yet a bill by a few to eſtabliſh 2 e oY 

| right, is allowed for general "convenience, CCC 


applies equally, both in reaſon and in law, whether : 1 : £4 ; 
| the modus is claimed for every acre-of orchard ar  - 
| for each ancient orchard ; ; ard Jo.ax 10 farm IE EY 


| ſtill a general right, though attaching on each ſepa- } 


| rately, and therefore a claim of modus for the „ # 9 
whole ſhould be admitted. Org on Rh EE 


As to the objection, that the parſon would not beg - "2. 
know to whom to reſort for his modus, that . ee 


E by the caſe of Hardcaſtle and Sclater, 3 Ack. 5 ä 


3 clert m T bende, 1 
1 a x Ambler 41. by which it is ruled; has 
any one holder of lands ſubject to the modus-may. 
be called upon to pay the whole. Suppoſe the 
boundaries of theſe antient farms at ſome future 
dime to become uncertain, at leaſt ſome part of 
5 5 each will remain certain, and then the parſon is 
[ſecured in his modus, though the tenant, from 
whom he receives it, may find a difficulty i in reco- 
_ vering his proportion from his companions. ' The 
parſon is in this caſe. fully more ſecured as to the 
identity of places liable, than in the caſe of ancient 
orchards; for new orchards, or additions to the 
old, would not be protected by the modus, and it 
would be impoſſible, in a length of time, to diſ. 
tinguiſh the one from the other. That caſe alſo 
Mews, that it is not neceſſary to ſet out the abuttals 
of the demeſne lands of the rector excepted out of 
the modus, and as uncertainty in the place ex- 
cepted, implies uncertainty in the place covered wee. 
the oy chat! is Ry the 7 gs caſe, 1 


As to- the argument; wet the ancient farms can 
not be taken to be fixed diviſions of the country, 
becauſe Dr. Scott has not in his anſwer admitted 
them to be ſo; at leaſt the pariſhioners have 
charged that fact i in their bill, and if it is not ad- 

mitted, it is a proper ſubject for an e as being 

a material fact i in the cauſe, . 


| Though a decree i in this 1008 would not bind any 
lands in the pariſh, ſo as to be concluſive evidence 
of their being within the modus, yet it will prevent 
' litigation, which is the great object of this ſort of 

bill, F or if the 3 are allowed to eſtabliſh 
6 this 


nce 
ent 


iſh 
his | 


| chis wad; 8 ine herehfier: #6 any „ . 
tween a landholder and the parſon would * 

| whether ancient farm or not; whereas, if the modus 
is not eſtabliſhed, there will be two grounds of 
litigation ; firſt, what rights attach on ancient 

| farms? ſecond, whether the lands in-queſtion are 
ancient farms or not? When any general rule is 

| eſtabliſhed, it is competent to contend whether 
the party is within it or not; yet certainly the 
eſtabliſhing general rules prevents diſputes. The 
| | higheſt inconvenience will reſult to the parſon in the 
- diſmiſſing this bill, for then each individual land. 
holder mult * his TOR 1. tw o eſtabliſh me 8 


. | 


1 


Bier: Abbot, and Roupel, on the other fide, 


Err, Chief Baron.— The difficulty | in this caſe 


| 1s, to make ſuch a decree as the ſucceſſors of Dr. 
Scott and of the pariſhioners for ever may take ad- 
vantage of; and that can only be done by having 
certainty in the modus eſtabliſhed, and in the places 
covered by it. In a proper parochial modus this 
queſtion cannot ariſe; neither does the ſame diffi- 
culty preſent itſelf in regard to ancient orchards, 
for in theſe the denomination is a ſort of deſcrip- 
tion. When theſe farms come to be divided more 


and more, and it becomes uncertain which part was 


held by each of the preſent plaintiffs i in 1792, the 


modus will be as unſettled” as ever; and then, if the 
parſon demands the modus, it will be refuſed, on 


the ground that that farm is not ancient; if he takes 


in kind, treſpaſs will lie againſt fie It will be 


impoſſible to determine to wha ancient farm each 
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| Qfowas move half. of 4. Perkin, that he 
- 9 might be at liberty to pay into Court one 


moiety of the purchaſe money of lot 1. of the 
articles fold under the decree in this cauſe, the lot 
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3 appeared from the notes of the Judge 855 | 
tried the cauſe (Mr. Juſtice Heath , that this was a ve pull alone: | 13 8 3 
coaſting veſſel, laden with coals and other lawful | 
merchandize; ſhe was cleach built, and had a run- 
ning bowſprit, but carried the tonnage. ſhe mea- 
fured: The defendant ſearched her at ſea for Me, 
but finding none there, he brought her into 
port, and unloaded her cargo; finding nothing, he 
offered next day to let her go, on the plaintiff giv- 
The. plaintiff refuſing to do ſo, 
ſhe has been detained by the defendant | ever + 
on the ground that her licence was void, 


rits; 


ing him a releaſe. 


CZ 


% * 


0% V4 


Gossrzx 3 v. BARLOW... 


* ** 
* 
— a 
. 
7 * 


K. . Sefeune 3 had, on a e — 
a rule to ſhew cauſe why a new trial 
mould not be granted in this caſe, upon the grou 

of the verdict for the defſendant being againſt evi- 
dence. This was an action of rreſpaſs, brought by 
| the plaintiff, as owner of the 
the ee a captain in the navy, who, as an 
officer of the cuſtoms, ſeized the ſaid ſhip, and bas it. 1 e 
detained her ever Tince, . - 


ip Goodwill, againſt. 


The licence had 1265 granted by the proper 
officer at the port of Me, who had been a ſhoe- 
maker, and acknowledged he did not underſtand 
the diſtinctions between veſſels of different ſorts. 
The licence deſcribed her as a floop; and was nor 
ce between any lævo or more ports,” according to the 
dircctionz 
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to prove that ſhe was a cutter, and not a flop, as 

_ deſcribed; that the diſtinction between a ſloop and 

à cutter conſiſts chiefly in the rigging 3 oops, 
Which are built for burthien, having ſquare rigging, 
and ſtanding. ov 
for velocity, and have running bowſprits, and run- 
ning jibs. Others of bis we alſo ſaid, that 


owſprits;- whereas. cutters. are meant 


the being elench built diſtingy viſhes a cutter from a 


: 9 1 which is carvel bortoin, 


On hs other fide, n many 8 ſhip voile 


and others, ſwore, that the diſtinction between a 


cutter and a floop was, that the latrer, being i in- 


tended to carry burthen, is more round in the 


body, carries the full burthen ſbe meaſures, as the 


9 veſſel in qveſtion; whereas a cutter, being more 


pointed and acute in the ſhape of her body, in 


order to gain ſpeed, does not carry ſo much as ſhe. 


meaſures; that the diſtinctions in the rigging, and 
in being clench or carvel built, are often uſed in- 


diſcriminately by cutters and Ps. 


The Judge fmt up nods in Goon af the 
plaintiff, chiefly on the ground that her being de- 
ſcribed a ſloop by the officer of the crown ap- 


pointed for that purpoſe, ought to be concluſive, 
The jury however gave a verdict for the defend- 


ant, —T he Judge certified, that it was againſt his 
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en- | Cauſe was now ſhewn by Morris, Serjeant Rook, | 
EE | Litchfield, and Dallas, againſt the rule. —Being in- 

| formed by the Court, that it would be improper o 

| argue the ſtrength of evidence, after the opinion in 

the Judge's note, it being pretty much of courſe to 

grant a new trial on the report of the Judge, unleſs 


| he appear to have ated from a miſapprehenſion of 


ſubject, which therefore precluded alt other evi- 
. 01 wut AR ey RY 


ce That all veſſels belonging in whole, or in part, 
| © to any of his majeſty's ſubjects, called cutters, 


ec /oever,) and all veſſels belonging as aforeſaid, of 
ec any other deſcription, whoſe bottoms are clench 


7 


— 


te feited, &c.“ 
| & further enacted by the authority aforeſaid, that 


licence as hereafter defcribed and directed, for 
| © navigating the ſame, from the Lord High Ad- 
| © miral of Great Britain, or the Commiſſioners of 
the Admiralty for the time being, or any per- 


* and on account of ber built, &c." 


Sec. 


the Jaw; they now contended „that the diſtinctions 
| ſworn to by the defendant's witneſſes, and followed 
| by the jury, were recognized by the ſtatutes on this 


; By ſtatute 24 ro. HI. e. 47. ſec. 4. it is enacted, | 
| 12 loggers, ſhallops, or wherries, ( what Built 


wort, unlefs they ſhall be ſquare rigged, or fitted 
| © as flops with fanding bowſprits, &c. ſhall be for- 


Sec. 7. cc Provided always, _ it is. hereby 5 


| nothing in this act ſhall extend, &c. to any veſſel. 
| © whatſoever, the owner of which ſhall have a 


“ ſon authorized by them to grant the ſame, for- 
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1. ſuch ſhip or veſſel, anc deſcribe whether ſhe is as 

28 cutter, lu gger r, ſhallop, or -wherty, or what ort 
$5508 built the 1 is, and wo are the owners thereof, 
5 and for What . harbour, or creek, the is about 
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The eine. 27 Gon II. c. 32. ſec. 3 reciting. 
the above act, and the 4th ſection thereof, recites, 
ec And whereas it is expedient that further proviſion 
ee ſhould be made, in regard to ſuch veſſcls' as- are 
< particularly deſcribed in the before · recited act, 
« and that the ſaid recited act ſhould be extended 
cc to other veſſels not coming or falling under the 
« deſcriptions of ſuch veſſels or boats as in the ſaid 
ce before recited act are deſeribed; be it therefore. 
ec enacted, &c. that from and after the firſt day of 
« June 1787, in caſe any cutter, lugger, ſhallop, 
« wherry, Joop, - ſmack, or yawl, belonging in 
<« whole, or in part, to any of his majeſty's ſub⸗ 
* jects, ſhall be found within the limits of any part 

of this kingdom, or within four leagues of the 

*f. coaſt thereof, having a bowſprit which ſhall ex- 

ee ceed in length more than two-thirds of the lengthy 

te of ſuch cutter, &c. - from the fore part of her 
« ſtem, to the aft ſide of the ſtern poſt. aloft, 

te (whether the ſame mall be a ſtanding or running 

ce bowſprit,) Oy” ſuch cutter, &. ſhall be for- . 


ce feited, Kc.“ 


See. 4. Provided always, and it hereby 
« further enacted by the authority aforeſaid; that. 
"" * nothing | in this act ſhall extend, or be conſtrued” 
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„ Jus ſloop, ſmack, or yaul, nor any.” 
ee veſſel See ts: owner or owners of which 
e hall have a licence for navigating the ſame 
te from the Lord High Admiral of Great Britain, 
« or the Lords Commiſſioners. of the „ 
cc for the time — agreeable. to the rules, regu- 5 
cc e ge and eee of the herein - before re. | 
They argued. that theſe ſtatutes are legiſlative 5 
are Fe of the diſtinction between ſloops and 
act, | cutters. Thie words in 24 Geo. III. c. 47. fe, „ 


ded KL Cutters, &c. (of what Built vever, * ſhew that _ 


the | the built, i. e. the ſhape of the hull, is not eſſential 
ſaid to its being cutter or not; and the words follow- 
ore ing, © And all veſſels of any other deſcription, ubeſe 


of et bottoms are clench work,” imply that the cutters, : 


op. luggers, &c.. are alſo clench work; and that theſe 


in deſcribed, with the general clauſe of 1 : 
ub⸗ veſſels whoſe bottoms are clench work, are meant 


bart to comprehend every ſort of veſſels clengh bu 
the thoſe deſeribed by name being the moſt common 
ex- of that built. —Theſe are all forfeited, „“ unleſs - 
oth they ſhall be ſquare rigged, or fi/ted as loops. with: 
her lk * handing bowfprits,” This ſufficiently ſnews the 
N meaning of the legiſlature to be, that all veſſels not 
ing coming within the definition of loops as to their bor- 

7 toms, or reſembling them in their rigging, by having 
73 ſtanding bowſprits, are to be forfeited, The act of 
=: 27 Geo, III. relating to all veſſels whoſe Doane 
% are of a certain length, whether ſtanding or not, 

5 includes loops; bur in the former ſtatute, where 
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with a ſtanding bowſprit, needs no licence; for 
there is no danger of their ſmuggling, from theit 
80 a veſſel reſembling a ſloop. in either 
of theſe particulars, is protected without a licence. 
If chen this veſſel had really been a ſloop, as ſhe i Is 
N __ 8 Io W no licence. 1 
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The 7th feftion hoop » op exemption only i in i 

vour of every veſſel *“ the owner of which ſhall 

e have a licence as herein-after deſcribed.” The 

306th ſection requires, that each licence ſhall de- 
ſcribe whether ſhe is a cutter, lugger, ſhallop, of 

wberry, or what ſort f built ſhe is. If the is a 

cutter and is deſcribed as a ſloop, ſhe has not ſuch 

ga licence as is required, nor therefore ſuch as will 

Protect her. The owner, in making his repreſenta- 

tion of the nature of his veſſel, FR in the 10th 

ſection, his option given him, either to deſeribe 

her generally as a cutter, or lugger, &c. or to 

ſpecify particularly her conſtruction: the owner in 

this caſe has choſen the former; he has given a falſe 

deſcription, which therefore does not cover bis 

veſſel Tom "oe penatries. . | | | 
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The word « built,” be 10th ſetion, 11 
either relate to the diſtinction between clench and 
carvel work, or to the general conſtruction, includ- 

ing the rigging, bowſprit, &c. This cannot refer 
to the _ of the hull, for” that is no where, in 
—_ 3 ä either 
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as of the ſtatutes, taken 10e of as -the FR. Pa 


| ſcription of thoſe low failing veſſels, which . 
; POT from the neceſſity of ge e 1 


te; is necellkry that the deſeription in ke lieus 8 


| ſhould agree wich the truth, for otherwiſe cuſtom- 
| houſe officers would be continually led into miſ- 

| takes, and afterwards haraſſed by proſecutions. 
| Beſides, if the licence of'a ſloop will cover a cutter 
| from forfeiture, the conſequence would be dan- 
| gerous;z as a Noop might obtain a, licence and 
| transfer it to a cutter, and while the loop con- 
| tinued to trade ſecurely, from her built, without 
any licence on board, the cutter would perhaps be 
| carrying on a ſmuggling trade with all the ad- 
| vantages of a licence, and without danger of for- 
| feiting the ſecurity given on obtaining the licence, 

according to the 10th ſection (24 Geo. III.), which 


would till continue to attach upon the e for 
which it was originally ien, 5 


They alſo 1 1 another objeckion to Eg Lace, 


that it ſtated the veſſel as intended to be employed 


in the coaſting trade generally, without ſtating 10 


| what © port, harbour, or creek, Se is about to ſail,” 
according to the directions of the act. This omiſ- 


ſion they contended avoided the licence, which 
therefore was no ſecurity from the e or for- 
feiture in the act. 


If a new trial is granted, it can be of no uſe but to 
increaſe expences; for there are at leaſt ſufficient 
grounds for the Judge to certify that there was pro- 
bable cauſe for ſeizure, and in that caſe only the 

| value ; 
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4 2 rits, would b 

. bows and ſquare tees 
loop; for that would be making a ls of all 
cutters, unleſs they ſhall be floops. The words 
« fitted as loops with ſtanding b. wiprits,” d 
mean, fitted with ſtanding bowſprits as loops 3 are 
fitted, but fitted like thoſe loops e 
| ſanding N | 
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Ia the 7th f 0 
account of the tailt, hich Ws the adag 
the legiſlature. | And in the 1oth ſection, which 
requires that the licence Chall deſcribe, whether ſhe 
is a cutter, &c. or what ſort of built ſhe 1 is, means, 
that the built mall be deſcribed in this general way; 
| that is to ſay, whether cutter, lugger, &c. or any 
other deſcription of built ; the built being evidently 
the thing to be diſtinguiſhed, and which the legiſ-' 
lature ſuppoſes diſtinguiſhed, by the word cutter, 
 lugger, & c. or as here by the word „% . 
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1 2 at as trial hos eredit, 


it is not the technical uſe f the wol : 


| cc ns © Toes yhether the ſame ſ „ oF 
ce a running or ſtanding bowſprit,”. ald be n- 8 


neceſſary, if theſe were known aud certa „ 


tinctions between cutters and floops; but % 


and effectual words, if cutters and flo fag wy TE ie EE 
either ſort of bowſprit ind T5 3 
ſection of the ſame ac pee ate a ag a. — 
have required a licence under he former act. „ 

It is not the owner of the veſſel, but the King's s 


officer, who certifies to the admiralty the built of ., 
the veſſel for obtaining a licence; and even if be . oO or ll 
had made a miſtake, that ought not to p „„ 
the - plaintiff, It is equally advantageous to an „„ 


4 A 


owner to have his veſſel deſcribed as a floop or as a e I 1 fl 
cutter if he has a licence, and it is equally %% 
get one for either; therefore we cannot ſuppoſe any „ 


intereſt in the plaintiff to have i it deſcribed wrong . oY 
and it is impoſſible that the act of any King's officer 
ſhould forfeit to the king a fair trader underanact .. = 


againſt impgglioge fu ne hn 8 8 1 

The other queſtion, as to the deſtination, „%% 
Properly laid aſide atthe trial, as having nothing inn 5 
it; for if the licence had mentioned each port t 
which a veſſel may call in the coalting'trade, eat CEO I 
would certainly be good: and where this licence „ 


ans generally, © tobe . 
* means to include all the ports in England; r : 
1%, is the ſame thing as if it ſpecified every one. This | 
zs the general mode of granting licences to coaſters, 
and if bad, half the coaſting veſſels are liable to be 


tis caſe ariſes from the equivocal expreſſions in the 


| fel; but that conſtruction ſeems at firſt to be nega- 
tived by the word built, uſed in the 10th clauſe. 


with deſcription, and not to imply that the body is 
the diſtinguiſhing part. If the word © deſcription” 
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| that trade, as it is impoſible ee, 
| | every time they run from. one creck 10 the next... ; 


very expreſs; and although the argument uſed > 


for the * licences at all, thews a Jae 
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ſorſeited; and all requiring licences muſt leave 


Pede < hief, Baron The e disculty! in 


act of parliament 24 Geo, III. The 4th clauſe ſerms to 
favour the conſtruction put by the defendant's coun- - 


Upon conſideration, we are all of opinion, that that 
word is there intended to be uſed as ſynonymous 


had been uſed, it would have cleared all difficul- 
ties, but as it ſtands, we do not think it ſufficiently / 
plain to contradict the Es evidence to d 
the J vage gave credit. . 


Py 


"Mi the other 3 to hs nacerealaity 0 
her deſtination in the licence, that has more weight. 
The words, « what port, harbour, or creek,” are 


the plaintiff's counſel. is true, that if veſſels re- 
quiring 2 licence mult have a freſh one for every 

trip in the coaſting trade,. it would effectually pre- 
vent them from engaging in it, yet it does not fol- 
lo that that was not the intent of the legiſlature; 
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went Tha, 3 3 680808. ur. 


| 1 8 N the velicls which are fit for 3 5 2 
to be hovering abour the coaſt, and the licenſing 3 | 

| them for a voyage ſeems rather intended not to . N 
| prive. them of advantages on any particular ene 
gency, than to allow them the Venen of a e 5 
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'T his b is a is of very, 1 importance, . 

| as it is the general mode of granting licences in the 
trade; and a multitude of veſſels would. fall within 
the penalty if we were to decide for the defendant. _ 
It is proper, on this ground alſo, that there be a 

| new trial, that the caſe may be put upon many” 
and receive the moſt ſolemn AE it is ca- oo . 
a of. e eng ro ST es 2a, 
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| As to the Sheets that it nds only; 925 to in 

| creaſe the coſts of both, as there is a probable cauſe 

ol ſeizure, that is not true. The certificate to be 

| granted by the Judge, is only in caſes Where a well-⸗ 
meaning officer has been led to make a ſeizure, by 555 
a probable cauſe of ſuſpicion, in which he after- 
wards finds himſelf miſtaken: but the defendant: 

| ſeized on other grounds, where he had not even a 

| cauſe for ſuſpicion; he fell on the preſent. 


ty ol | | ground of defence afterwards, as a pretext for re- 

FE | taining the ſeizure, and was ſo conſcious ' he was 

ate |. wrong, that he offered to let her go upon getting 9085 

d by a a releaſe; that is, if the plaintiff would give up © 

s re- dis right to redreſs, for the injury he had ſuſ- 

very tained.— He ſtands on the ſtrict a and, is not 

pre- entitled to any favour. ns 

t fol i 8 5 
ture; The rule was made abſolute. N 0 6 
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= the buen i N e . 
children ſold 3 

- ber mare, and n Was one. (-tne” 

? covenanted to 1 ea ſed, _ who, $8 0 


full ferent, | e 
and on a bill for and after payment 
N . eee ſecurities for-t 
yen nt? . chil minors, and to divide the 
ance wirhout among the | manner. e 
the mother « 

joining. deſerve.” The premiſes in enter were 
8 fold e to the truſt, but leaſed ; 
J plaintiff, who laid out conſidera fi 
improving them. Being afterwards threate 
ibe deſendants to be turned out, and finding his 
"title defective, he came to an agreement with chens 
buy which, after reciting the title of t n 
under the will, they, for 320 l. agreed to convey 
„ plaintiff all the preſent intereſt of the wi 
+. money to ariſe from the ſale of premiſes; 


that if the Gare ſhould not I Nou 


85 to et the ſurplus in 
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maintenance of 30 
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3 | defendant rand at Joe: for the 2461. The bree 
bill was brought to have an injunction againſt po- 

48 ceeding at law, till the conveyances were : made 

N I out to the plaintiff; and it was accordingly ref 
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| that this was ſuch à bargain as could not be . 
ecuted without the mothef's conveyance, as. other- „ 


| wiſe the defendant had no certain intereſt to ob. 


- tereſt, f ow has dhe power of -ynequal W 
| viſion, - | | unprovided. 25 . 
for. The plaintiff made the a ee ment with His . „„ 
hens _ and. it recites: the whole inte reſt af e 
hey” cited 2 EY Ca. Abr. p. 21. — 

99182, 187. . of 2ZeY, EG pe 8 ed 

ſhew, that Coorty of - Equity will interfere to decree . 

execution of a cements. entered into bona fi. e EE 


vey; it depending entirely upon her, what part, . — 
or whether any, would come to Mrs. Gordon; and . 
as the debts were to be fitſt paid, it was a change 1 

| ea, there would be any ſurplus to divide; neg. 
as the deſendqnt has ſoed at law for the 320 J. which  . 
he muſt recover, the agreement being under ſeal, AI 
this Court ſhould interfere,” on the ſame grounds | 3 een 
as would have led them to refuſe Putting it in oo * 
5 ee, 82" 3 nn execution, „ 
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« of exciſe in London, and twelve hours notice, in 
c riting, in other places of Great Britain, of his, 
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Le and ſuch officer ſhall attend to fee ſuch caſt · plate 
« glaſs drawn out of the annealing arch; and ſuck 
% maker or makers ſhall immediately, on any ſuch 
c caſt- plate glafs being ſo drawn out of the ans, 
« nealing arch in the preſence of ſuch officer, pro- 
&« ceed to ſquare all ſuch caſtzplate glaſs; and ſuch 
ee caſt- plate glaſs, immediately on the ſame being 
40 ſo ſquared, ſhall, together with the cullett ariſing 
te from the ſquaring thereof, be weighed. in a 
ec preſence of ſuch officer.” : 158 1 


— —— : 2 2 -_ patty ” 
eee ed . ee 
- „EEE 


2 —— ——— — w - 


5 £ 
= 
jd ' 

3 
| + 

5 | 
: 
| | 

; 


— 


= . — - 
FP RET II IRA 7 Del neo oe, 


— aw 4 — 2 — * — * 
P ũů?rn ee W as 
« N S E 2 n 1 
7 Rat tt e 
7 n . 


1 * Ir £ 9 a 2 0 * : 
—— - — - » —— — — —_—_ 8 
— — — — I — nth BS — 
Err , ee 
* — Is.” * 1 
4 * — * * 
IP b iq , þ . * 
* * p * * * 
3 - 


ry 4 — Ts 
EC CCRINIGS 

2 . w 
Re robs 
_ ; 


—— ñꝗ— — 4 
—— SC — 


u 2 * \ - „ 
— —— —-— — . ͤ AO Oe I VEE A OO 2 OL IO Wn 
— * — F A ˙Ä ü . OO no te 9 
— * A 
— 
* 2” - $9 
* 2 * = 
— 


5 


K 


Section 


4 — 


PPP TO IS 4 v0 r eare 3 — 
Me, - : 4 s - 


ws 7 — 7 : 
. * 1.8 
75 e 


7 
1 . 

HR 

» 9 
* 


ud, a ee into at 
of. exciſe | 


pieces, to the Action of 1 
« under. whoſe. ſurvey ſuch. ma 
5 OI „ 909% OY. reg: 


ed fo. to. do. 
cullett 


50 loch ee and cullett "nie 2 any purp 
| < that. of remelting; and if any ſuch. maker or 
5 makers ſhall. negle& or refuſe ſo to do, he, a 
or they ſhall, for each ar every ſuch 
0 . forfeit the ſym. of fifty ds, es. „ af Fee? 


* / N 7 * 3 * 5 zi f * 
% 1 +, £ 
4 ; . bo * + þ 3 7 „82 v7 . 


— 


* 


The five plates in queſtion were made by the de- 
| fendants, with oval tops, and-as this was the thay” - 
in which they were intended for ſale, they refuſed- 
to ſquare them, as the officer deſired, by making 
them rectangular; and AI 3 this informa- 
tion was-filed againſt them, for t ee in the 
tenth ſetionnn᷑?W d. FR 


, : F B * 1 7 * A c « 
» : on 5 2 * B 
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teſtatrix Blanch Floyer or not; if there is no other 
perſon entitled as cefui que truſt of the money, the * 
plaintiff muſt have it for herſelf, becauſe no one 
can take it from her. It is not neceſſary that an 
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in diſpute, were not the proper ſubject of an action. 
Secondly, that this wager is in its nature void, as as 
involving the intereſts of third parties. 
Evse, Chief Baron,—Confine yourſelves to the 
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rule is confined by the judgment in Da C I, 
Tones, Coup. 7357 to thoſe bets which affect the 
„ feelings of third parties, ſo as to tend to breach 
of the public peace: and by the caſe of the Earl f 
BN March v. Pigott, 5 Burr. 2805, it appears that 3 
wager is not void merely becauſe it affects the feel- 
ings of others; but this wager does not appear on 
the face of it neceſſarily to affect the feelings of any 
third perſon. It does not appear upon the record 
that this writing is diſgraceful to Thorpe, if it de 
true that he has ſubſeribed it; nor that he is at all 
intereſted in character or feeling of any . 'M. 
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affected by what appears on the record, for no other 
is even hinted at in it. It does not even appear 
that this was ſuch a writing, that the putting the 
name of Thorpe to it would be a forgery in any 
other perſon; and therefore it cannot I 1g to 
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have been a proper ground for a nonſuit, or a 
motion for a new trial, But after a verdict unim- 
peached, we muſt conclude that no ſuch thing 
appeared on the trial; and that the trial of this 

iſſue might have involved matter injurious to ſome 
third party is no objection; for that was over-tuled 
in the caſe of Good v. Elliot, 3 Term Reports, 693, 
in which the probability of its doing ſo was at leaſt 
as great as in this ſuit; and there the caſe was 
ſtronger ; for there a third party likely to be af- 
fected was pointed out in the . z in this eaſe 
po other e is mentioned. I 
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ſide.— The only queſtion now remaining is, whether 
this wager affects the intereſts of third parties, fo as 
to make it void. If this paper be ſubſeribed by 
Thorpe, it muſt be preſumed from its title of an agree- 
ment, in the ſecond count, to be ſomething by which 
he is bound to the performance of ſome. duty, to 
which it was neceſſary that he ſhould affix his name: 
then the determination of this wager calls upon him 
to produce his contracts with other people; and by 
the ſame means all his books or title deeds may be 
inſpected. And if it be clear that no ſtrangers can 
call upon him to da ſo, if the whole paper to be 

produced appear upon. the record, it never can be 
ſuffered that the ingenuity of a pleader i in ſetting 
forth only part of the caſe can make it otherwiſe ; 
and . appears here to ſhe w that this was an 
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that ſvch inconveniencies ſhould actually occur” 
the evidence. The wager muſt be good or 
originally, according as it tends to theſe f 
veniencies or not, as was decided in the c 1 
Atherford v. Beard, 2 Term Rep. 670; there y 

wager was held Leid on this ground, although 
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deciſion that the character of a third party e 
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of Good v. Elliott only decides that a wager" 
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go upon this ground, that 8. Tye's character was no 
In queſtion, as the deciſion was referred to her; and 
the evidence neceſſary could not be to ſhew what the 
bad done, but what ſhe, when referred to, aid ſhe had 
done. Here the criminal fact i is. the point in 98 
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„ was: @ bill for f. of mortgsgel 
„ - premiſes, and for an account of rents received | 
dme, mortgage by the defendant, and of the produce of timber em 
85 dogn and fold by him. The plaintiff's father 44 
5 "Ow b mother being ſeized, in right of the wife, of the 
5 end releaſe eſtate in queſtion, agreed, in 2739, to ynotegige it 
0 ; 5 e for 601. to one Carli Ne; and accordingly a de, 
ng remained in mortgage was executed to him for a refra ot 000 
T years, which deed contained a covenant to l 


 _ _. complete owner OE, 
EP 2 oo. fine to Carliſle and his heirs of the premiſes z 1 pio 
_ vided always, that if the mortgdgor' ſhould a 
due eure, to the mortgagee,” bis executors, adminiſtrators; ” 


OO fon won" 2figns, the ſaid form, &c. then the laid zem 40 be. 
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3A ot his con- : 
1 dee . void; ** which ſaid fine, and all other conveyane | 
v barred of his © of the premiſes, ſhall be and enure to the only 
1 Rs. « uſe of the ſaid Carliſe, his heirs and aſſigns, fub- 
| rte el time. er ject to the proviſo abovementioned, and 10 f 
3 other vſes whatſoever,” The fine was accord- 
= ingly levied, reſerving the equity of redemprion to | 
= the huſband and wife and their heirs. In 1740 this | 
= ; mortgage was atgned to the defendant, who at the 
=  Adfſame time advanced 3ol. more to the father. Ia 
= GE February 1740 the father and mother of the plain- 9 
= tiff, in conſideration of 160/., by leaſe and releaſe, 
! conveyed their equity of redemption in fee, and ; 
= covenanted, that all fines, conveyances, &c. ſhould | 
—_ - © enure to the ſole uſe of the defendant in fee. The t 
=x © defendant accordingly entered upon the premiſes, - | } 
| and has continued in poſſeſſion ever ſince. In 1741 5 
Le: the mother died; the father died in 1785; by } 
; | = | ns 1 which | 


e pla that this eſtate 
Keended to Inn as heir to bis mother, a ſu 
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" Firſt, that the fine in 1739 can be connected wick 
the ſubſequent conveyance, in fee, lo as to bar the 
heirs of che wife, FV 
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Second, Pn the leng 'S 3 time during which 


term of years; though the fine is i in 2 yet it ie to Os 

| the uſes mentioned in the deed; and there is a pro- 
viſo that on payment, c. the term ſhall be void; 
then only the term was in the mortgagee, and the 
fee was a reſulting uſe in the wife from whom) ic 
proceeded, and that being veſked by "the ſtarute, | : 
the was immediately in of her old eſtate as tothe 
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: Then, it is impoſſible that the ſobſequent con- 
veyance can receive effect from the fine; for being 


| levied to certain uſes, and to no other, it was 

4 functus officio, and there could not afterwards be any - 

1 new uſes declared by any ſubſequent deed, without 

4 the ſolemnity of another fine; and this ſeems: to 

4 have been the principle of the caſe of Fleetwood v. 

4 Templeman, 2 Atk, 79.; and a contrary rule would kk 
- | fs 2” 8 be | 
T 5 Car | 

* Ws . ; : . * 5 N 


tain 
| Mk as ine 
e from the wife 


- 


ration of a oth 


3 3 


- 


— — 


—— _ — 


"1 Ne 


5 account of the rents is given or « 
„ chat nnter nor * daher circut 


l Courts. Wa A 


ttitle. But the title of 
m 2783, and this rule of equity 

lle the ſtatutes of ee mig hat. ith 
_ 4 proviſo in favour of all who are 009 ety 
M _ obſtruted from claiming their 5 
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_— +: the Court has ſometimes indulged 

| _=—_ of an | vity of redemption, with. liberty 5225 red cer 
33 ing the mortgage, where the tenant for life negle 

_ + ing to keep down the intereſt, the mort 
= _ _ threatens to get into poſſeſſion; but that is got 
—_-- _. compulſory on him, as it is on the tenant for 10 
3 and therefore he has not forfeited his equity 0 

= BghBeſides, in order to obtain an abſolute. til 
= | . een length of poſſeſſion, it is neceſſary thal 


= 3 MT that poſſeſſion ſhould be adverſe; whereas here 


Bo | Morigagee is in through the tenant. y the curtelys 
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do "he" had” actually done o f 
there could* have een no pretetice to diſpute 
pflaintiff s s title! but in fact, by JN ty 
mortgagee” is in the ard he kennt 
curteſy, | and is tl ierefore”'f 3 


r and among 1 to that of keep- 
intereſt: : he muſt. therefore be con- 
ddered as having done fo, and as having the 
with the orher; as other wife he will b. 
benefitec by his own wrong; the Lafee Pof- 
"ſeſſion is therefore only ſince the death of the tenant 
by the curteſy in 1785: and although he cut 
down timber, 7 and otherwiſ 8 155 a "as complete 
owner, yet that cannot give him any abſolute ate 
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| Ronilly, on the other Tide, ar argued that the bill 
could only reach one half of the eſtate ; for as the 
fine ſaves the equity of redemption to the huſblnd 
and wife, and their heirs, one half was therefore 
"veſted in him, and paſſed to the defendant ; but, by 
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 Tromysox, Baron. It as often 
a reſervation of this kind, in a fine,” 
_ pletely diver/o intuitu, ſhall bot, without an exp 3 
declaration of ſuch intention, carry the eſtate in a 
new channel; not even if it had been to the huſ- 
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. - the objeQion ; nor do I believe that any anſwer can 
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his long poſſeſſion; for, notwithſtanding the => | 


of the tenant by the curteſyz! the plaintiff, 


have brought his bill redeem, | as 4 matter of 


e eee lulgence. Cab v; - 
_ Searfe, 1 Atk. 603. 7 Vin. Abr. 156. and it is f 
by Lord Hardwick, 2 Ack. 333. that a tenancy by | 
the curteſy is no excuſe; for it i is of. no conſeqpet 


to the mortgagee who had the equity of redi mp-- 


tion; if they do not make uſe of that right. they 
hall be barred. ' I The defendant is allowed' by the 
bill to have ated as owner in every reſpect, au 
was entitled to the poſſeſſion, independent of & 
conyeyance in fee, by a prior legal title, and there- 
fore there is no pretence {ane * Was in vn ah 
n 1 „ 


per time, he is bound to account; but if 50 bill. 
is brought within twenty years, nor any admiſſion of | 
his holding in truſt, (as payment of part of the rents, 
 &e.) his eſtate is abſolute, although it might be 
proved that he had received more than the * 
pal fum, before the twenty years were expired, 

Burt. That * wes there is ee 
an adverſe right, and neglecting to call upon him 
for an account of the rents and profits; and then 
equity, in order to quiet titles after ſo long poſſeſ- , 
_ preſumes an OO SOREN: 1 0 EE. 
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90 ir. * The-rule Hates on a be- 
fumption of an abſolute conveyance, but is merely 
a poſitive rule introduced for the fake of quieting bs . 
the title after ſo long a neglect to redetm, analo 
to the ſtatutes of limitations at law. Tbe 
plaintiff might have redeemed, notwithſtanding the 
tenancy by the curteſy, and therefore his neglect to 
do ſo ſhall bar him. As to him the defendant. was 
in the gn firvation as OF: dther mortgagee in 


1 the plaintiff fails upon s ahis point, FE uvane- | : 0 
celſary to conſider the other, as to the operation of | 
the fine upon the ſubſequent: conveyance, although 

upon that point the plaintiff 's counſel ſeemed to be 
in the IRE... 1 e * 
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T his cauſe came on again upon a rehearing 4 in 
Trinity Term 1795, but ſtood over Judgment 
till the next Term, e e 
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others, peers of Scotland, againſt the votes . — 
 Biven at the late election by the Duke of 'Leeds (as 1 2 Poe has 


in Chancery 
Lor 4 does not require 
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| * pceed ro che e 
_— che ehe, Tg: make, "repe 
| = | ,eclaration mentioned ide aa 
— SENG We Section 4. And that ſuch peers th 
_— 4 Scotland, but ſhall ' not be: preſent at ſu t ix 
—_ :- gb appointed, may the aid e | 
A d make and fubſeribe the ſaid 
_— >> i * Sheriff's Court t 
V 8 hall ſo made, f 
| 5 = „ repeated, mall, and | is hereby required to reti 

1 | ch oath and: | 


_— ce the origin 1] ſubſcription of 
| | AE ed by the peer who to 

. and make a return in writing, under his ha 
t deal, to the peers fo aſſembled, of ſuch 
A 8 taking the ſaid oaths, and ma ing and ſubſcribing | 


3 e ee ee e oath and declaration; z and ſuch 


oy 


—_— 7 be thereby enal -and- qualified ro make a prov)» 


dor to ſend a ſigned liſt, containing the named ol 
I e ſixteen peers o r whom he giveth 
_ RR ese vote; and , | the peers of: Scotland 4, al 
A = time of iſſuing ſuch proclamation, reſide in Enel 
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inſtrument 


| the writ to certify 4 © oo 


blane had taken the oa nCeryy (and to . e 


which thoſe of the ers above mentioned 27 


were wry, was in the following words: 775 
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"4 e Couſins, the xeers. of Stotkand, RR 
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ee" Britain; to be holden at "Weſtminſter on 

the tenth day of Auguſt next enſuing, Greeting, 

e We have inſpected a certain record and regiſter Ih ; 
4 gur Court of Chancery in Enyland, made and 


 « feſt, that on this fourteenth day of June, ene he. 
5 . rd ver ma ni 4 I 
Dumb lane perſonally appeared in open Court in 


ec and the ſucceſſion of the crown in the heirs of the 


Ale took and ſubſcribed the oath of abjuration 


of N i 
8 10 the pat ent of 6 Great * 
| Fueſaay 


« fy led, and there remaining, by which it is AE | 


" hundred - iy, Francis Viſcou 


<« the Chancery aforeſaid, and then and'there-rook 


te and ſubſcribed the oath of ſupremacy, and 1 | 
tt peated and ſubſcribed the declaration contained 
- «and ſpecified in a certain act of parliament made 
< in the ſixth year of the reign of Anne, NC | 
« of Great Britain, ipticuled,, An AR to 2 j 
« further proviſion for - eleting and e t 
te ſixteen peers of Scotland to ſit in the houſe of pen 0 
ce in the parliament of Great Britain, and for trying 0 
ce peers for offences committed in Scotland, and for ſt 
ee the further regulating of voters in election of | tl 
© members to ſerve in parliament : and alſo tek d. 
« and ſubſcribed the oath of allegiance contained 1 
ee and ſpecified in a certain act of parliament, made th 
te in the firſt year of the reign of our late-royal | 
« great grandfather George the Firſt, late king o“ 
60 Great Britain, iatituled, & An act for the farther : of 


« ſecurity of his majeſty's perion and government, 


ce late princels Sophia, being proteſtants, and for ex- 
te tinguiſning the hopes ef the pretended Prince of | 
ce Wales, and his open and ſecret abetters:“ and 
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ct ment made in the fixth year of our reign, inti- 


« ruled, An act for altering the oath of abjuration 
c and the aſſurance, and for amending ſo much of 

« an act of the ſeventh year of her late majeſty | 
ee queen Anne, intituled, An act for the improve. 
« ment of the union of the two kingdoms, as after 


e the time therein limited requires, the delivery of. 

t certain liſts and copies therein mentioned to 5 
« perſons. indited of high treaſon or miſpriſion of _ 

te treaſon; according to the form, direction, and 

te appointment. of the acts aforeſaid. Witneſs, our- 


« ſelf at Weſtminſter, the e * af ine 'in 5 


« * thirtieth ear! of our Ws” e 
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The Soliciter! Gretel a: Erftint adi two: cod 
jections to this writ: firſt, it deſcribes the time of 


py 


the appearance in Chancery to be on the 14th day 


1 | 4 1 ſpecified | in a 15 | ts n 


— 
he 


of June 1790, without any reference to the year f 


our Lord; ſo that the Houſe cannot legally under- 
ſtand to what the numbers 1790 refer; and then 
there is no date to the appearance. Secondly, the 
date is impoſſible. - The writ itſelf bears date on the 
12th June, and certifies a fact to have ee on 
the 14th Fouts. two a after mards. ji 


The peer not cake dis withe as a CORE IO part 
of his right to vote; it is therefore requiſite to 
aſcertain by the proper legal proof, that he has 
acquired a right. to the: franchiſe by complying 
with the act. The oaths muſt be taken within a 
limited ſpace, . between the proclamation and the 
election. The time is therefore an eſſential part of 
the certificate, The-certificate muſt be ſuch as the 
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poſed to be true. 


ee to ae. TG caſe, or that the retu 
offic er in Scotland could legall diſbelie ve the 
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Beſides, unleſs the teſte of the writ is 
to, the writ is imperfect; it is addreſſed td 
Peers to be aſſembled on the 24th e 
ing,” to elect ſixteen peers for the parliament t 
| holden on the roth Auguſt next enſuing ; next ef 
he teſte : Then the whole writ 
to it, and if it falls, it no longer appears to wh 
the writ is addreſſed, nor for what parliament! 
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chat Lotd: Ha dd i appear a is; hs; „ TERS 
MW vithio the time limited. If the date in the body 8 1 
WM the weir: is rejected, it is then a Writ dated on the 25 
vl 12th June, that the peer bas taken the oaths ac =» = 7 
3 cording to the direQtions of the act of parliament; W 


and as the 


amation 1 on the 11th * __ 3 


g that would be a good certificate of his Having) — RR. 
I peared fince the ifuing of the proclamation, e . 
* It is not neceſſary that ſuch a writ as this ſhould. 1 


3 have any teſte at all, if the time of taking the oaths _ © 
| | appear in the body of the writ. In common writs No 
"0 = (fie is neceſſary becauſe it contains no other date, 3-70 


. and the return is to be calculated from the teſte: „ 
but no ſuch reaſon occurs here; it is a writ only in e 4 
EI name, as it neither commands, nor guchorizes, nor  - = 2 
t prohibits any thing, which a writ always does; and  _ —— oo 
4 it has no return: the reaſon therefore why a'teſle A 
3-4 is uſed in other writs does not apply to this; and it e I 
1 WJ {5 be conſidered as merely uſeleſs and ſurpuſage +" 3; al 
* in the preſent inſtrument; and as. ſuch 1 is to be re- | eG 
. jected. Coddington v. Wilkin, C ro. J ac, 377. anon. | 4 
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* The want of the words, te jn the year of our — 
M © Lord,” is immaterial, Holman v. Burrow, 2 £4 


13 Salk. 658. as they are implied: % in moſt e . a 
oc parliament the year is ſtated in this general 1 
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appearance in Chancery cannot be helped by the 
ent words; for by the ſame reaſoning the fit 


-orr plied with the act without ſaying how, 
Beſides, he might have taken the oaths -before | 
road on his majeſty's ſervice, and then'tho | 


going abroa 
act would be complied with without referen 
the time. As the peer is not abroad, —"— 
comes an clas oy muſt be certified. 5 5 {6% 5705 
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Fhis Houſe is to decide ee che con- 


"ry of the returning officer in Scotland was right ot | 
wrong. If he could reje& one date, he might fe- 


jet the other; and two peers, having oppoſite 
miſtakes in their writs, might call upon him to te- 


Jett the two different dates as it ſuited their caſes, 


he one ee the ne the other ne in = 
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The Min difirea the opinion of the Judge 


vhether the inſtrument in queſtion was a * writ 


within the pit (fa of the act. . 


| Erxz, Chief Kiwi: this day! delivered: the op 
nion of the J udges ro the Houſe. 
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1 tle point propoſed to us by your Lordihiphs is 
whether the inſtrument in queſtion is a writ-ſuſh- 


cient in law to certify, according to the ſtatute of 


the 6th of Queen Anne, that Francis Viſcount Din- 


Llane, on the 14th day.of June in the year of out 
1 | 1 Lord 


Lord 279% 3 in Ch nce 
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'T he ſis (> deſcribes. folly . nature of the 


ſubject to which it relates; it refers to the 6th of 
Queen Anne, which contains a proyiſion for electing 


ſxteen peers to repreſent the peerage of Scotland in 
the parliament. of Great Britain; the 4th ſection of 
which ſtatute preſcribes. the mode in which peers 


who are abſent are to take the enen which it re- | 


quires. „ Sa SO eo y 1 et 28 


Two objections have been ſtared. againſt the in- 
ſtrument which certifies the compliance with this 
regula tame in e ee inſtance. | 

% 


Firſt, that f in a the body of the  jnftcomens the time 


when the oath is ſaid to have been. taken is not ex- 


preſſed with ſufficient certainty, the words te one 
© thouſand ſeven hundred and ninety” not having 
any reference. to the year of-our Lord. | 


| Second that thi inſtrument certifies the ſub⸗ 


ſtance of the record of an act done on the 14th of 


June, while the inſtrument itſelf bears date on the 


12th of June, two days before; that it. certifies a 


fact to have happened ſubſequent to its date, which 
is a phyſical impoſſibility, and therefore that the 
inſtrument is a mere nullity. 
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_—_ in open cqurt, . 
and took and ſubſcribed. the oaths and declaration By 

| therein mentioned. We have confidered this queſ= 
tion, and have agreed upon an opinion, which 1 
am now to report to your Lordſhips, with ſuch” 
reaſons. as. have HM themſelves. to me in 2 
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8 855 | 880 not e yet 11 
„„ have « the rule, that ſurpluſi | 
n e to be rejected where there 
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„ 7: 30. RG interpretation of inſtruments, 
5 | adopted different degrees of liberality according 8 
<8 tze ſubject. Words uſed by ignorant men, in wills I 
: for example, receive a liberal interpretation. N 
© ries in their verdicts, and the legiſlature in acts 0 
5 parliament, uſe words in their volgtr acceptation,. 
| Even in legal proceedings, the allegations of paß | 
ties are to be conſtrued according ta the common i 
| import of the words. In deeds rhe langu 
: inical, but ftill not fo as to exclude Ii al 
rality of interpretation. In criminal proceedi th 
in the writs of Courts, whether original or Judicia 15 ol 
oF there! is more preciſion, and greater ſtrictneſs is re- 1 


quired; but ſtill the law leans to the maxim, ut res 


magis valeat ſuam pereat. N 


to the exer- 
difficult to 

preſent is to be placed: it has the form 

of a writ, bu does not in its nature fall 


any one claſs of writs. We have ſound 
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cedent. for: ſuch a writ in the Regiſter. It com- 
mands nothing, delegates no power, is not re. 
turnable. T hough ourts may exerciſe a judgment 
as to the rejecting of writs if null, or i 
according to the deſcription of the 

; they belong, yet in regard to this writ no 
power over it; it 
fication; yet it does n 
of the record it is in 


The truth is, that this act has been penned wich» 
out ſufficient attention to the nature of our writs: 
in the king's name; we have no notion 

writ that is otherwiſe. The firſt framers ſeem 
to bave found a difficulty in making the king cer- | 
tify the fact. They have ſubſtituted his cettifying 
an inſpeximus of a record with the king's ſenſe of 
that record, and without giving an exemplification 
of it, which would have given certainty to the fact 
olf which the record i is evidence. 
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Feng hb m ni ng, of chis clauſe of 
a but it is too ee to Rate. tl 
now, for the writs, from. the perio 


downwards, have been: i in the ſame form with 0 : 
3 7 Hale Ws + 5 3 135 PRs The 


- preſent, ws communis 
nge n the; proper churn would hams: Seats ſome. 
245 of this nature: Know ye, that on a ert 
c. day the Lord Viſcount Dumblene- appeared 

took the 'oaths, &c. there would bree 2 
then no abſurdity if the inſtrument had ſtate 


that the noble perſon had taken the oaths; but it is 


. „ 8 8 4 
* 


here ſaid that the king has inſpetted a record where 


it appeared that the oaths were taken ; this refers 
to the certificate of the record; and in an inſtry- 


ment of this nature the recital of the contents of 


the record may be expreſſed more generally than 
the record itſelf; it is only a deſeription of the 
record, and requires nothing more than to be in- 


celligible.- In the record the date is probably ex- 


fury t with technical propriety, in the year of our 
Lord 1790; but we hold it to be ſufficient that the 
date is expreſſed in ſuch manner as has been done 
in acts of parliament; and it has been adjudged that 
a date expreſſed in this manner is ſufficiently de- 
ſeriptive of the year in an act of parliament, par- 
ticularly in the act 0 of Queen Aune * 
gaming. Mp e Sat 
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pugnancy between the teſte of the writ and the day 
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parent repugnaney but this aſſumes that the writ 


vas ſealed and iſſued on the 12th June; if it was 
not iſſued till the 14th, there is no longer any re- 


pugnancy. In all caſes the teſte is not of the eſſence 


of the inſtrument; dates originally were not neceſ- 
ſary; they are not neceſſary to deeds: even in writs, 
Courts of Law, though they require that they 
ſhould have à teſte, do not require that it ſhould 
be of the real date; Fas os wer enen _— of urits £2 
are went falſe | in fact. „% "6. WiSreR: 
Writs A ck ive i in; coke vacation Sr 3 
teſte 0n the laſt day of the preceding term; and 
that even where the cauſe of action has ariſen / ſub- 


ſequent to the day on which the writ bears teſte ; 5 


as happened in the caſe reported in Hardr. 126. 
In that caſe Sir James Bagg, the defendant's father, 
| being an accountant and indebted to the king, died 
in Auguſt; after his death a writ: of diem claufit 
tremum iſſued, bearing date the laſt day of the pre- 
ceding Trinity Term: the repugnancy in this writ 
was not apparent; but the Court being informed 
of the day of Sir James s death, and this being 
ſtated as an objection, they held the writ to be 
good as being conformable to the uſage of ſuch 
writs, which never bear teſte in vacation time, but 
on the laſt day of the preceding term. Yet the teſte 
and the fact there had the ſame repugnance as in 
this caſe: the only difference is, that there the re- 
pugnance was not apparent, while here it appears 
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1 | the body of it had iſſued in Judicial proceedings, it 6 
xt might have been quaſhed, it might have abared, 
= | or errors might have been aſſigne it ver 
= 5 0 would have its effect till qu | 
—_— This is not a writ in judicial proceedings, hut 
= is examinable only by the Court from whence | 

5 0 iflved ; ſhall it not then have its effect till 77x 


9 quaſhed, and ſhall the Clerk Regilter, the recur 
officer, be allowed to quaſh it and reſuſe giv int 


effect to it? c e e 
RL But there is another anſwer, The material part 
0 the teſte is, that the writ was ſealed after the 
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5 T in was Hh an accob Fs RE oals imported 
—— into the port of London, by the deten; ank 
= — 4 ſtated, that there is an ancient toll payable to the 
= 71 a city, of one farthing on every chaldron of coals. T 
=_ av . imported into the port of London, being the property 
= again them, of - perſons not freemen ; that the defendant is a 
r freeman and coal factor, ſelling by commiſſion coals h 
= EE 3 imported, the property of others not freemen,. an 5 
de bound by it. hath always debited the coal owners with this toll, 
288 Z's Tee was under the title of the Mayor's Farthing, although be : 
never paid it to the plaintiffs; that he and Joby and 
9 = X. Clarke and others, being alſo freemen and coal- + 
= - factors, claimed a right, as freemen, to receive the . 
= amount of this toll from the coal owners their con- 
ſignors, and retain it, without being ſubje& to reg. 
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JR The plaintiffs, in order to comet chis claim, 
commenced an action againſt the Clarkes in the q 
Court of Common Pleas, for money had and re- 
ceived by them to the uſe of the plaintiffs, and on 
an account ſtated; upon the trial of which before / 
Lord Loughborough at the ſittings after Eaſter, c 
31 Geo. III. the plaintiffs gave in evidence an anſwer 
put in by the Clarkes to a bill in Chancery, filed 
againſt them in 1787 by Fenwick and other coal. ei 
owners for an account of money ſurcharged, b ſo 
a which anſwer the Clarkes admitted khemſelves to m 
have charged the farthings, although they had never Cl 
let 


* * and claimed to be exempt; and gave 8s: 
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BR tesſob, that the by Mort their: claim of en- 
emption, and threatened to claim the toll from 
them, in which caſe they would be compellable to. 
pay to the city all the dues charged in the account. 
It was aſſigned as a reaſon for charging theſe dues as 
actually paid, that the uniform practice of freemen 
factors was ſo to do, it having been underſtood or 
allowed, that the privilegg of the conſignee ſhould 
exempt the conſignor from the charge of the dues, 
in the accounts between themſelves. The bill then 
ſtated that the Cartes not being able to make out a 
title to retain theſe dves, the plaintiffs had a verdict; 
that that ſuit was defended ar the joint expence of 
all the freemen coal factors, with a view to diſpute 
the right of the plaintiffs; and the bill ſought inter 
alia a diſcovery from the defendant, whether he the 
defendant did not join or aſſiſt in, or contribute to 
the defence of, the ſaid action, or was not in ſome 
and what manner FCONGEFREn? therens.” Br bs 30 Ten 
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To this diſcover) «hi Gebendant gem bret 254 Tor” -- 
cauſe, ſhewed that a diſcovery of FOOT matter might 


tend'to e him des 745398 „ / : 5 
The demereas was argued this 47 by Burton and 
Romilly for the defendant; and Newnham, the Ke- ” 


corder, and $. C. Cox, for the e + 
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For the nete it was Aged that this RY 
either be maintenance, and then the diſcovery. 
ſought is to accuſe the defendant of criminal 
matter; or the contributing to the defence of the 
Clarkes' was Jawful, and then the diſcovery is irre- 
Icvant; and in either view the demurrer will hold, 
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On the other ſide it was argued, that this Wag * 
maintenance; as being a queſtion on a right ela = 
in common by G larke and the defendant, he was en. 
ritled to join in the expence of litigating it, 2 Ha C01 
P. C. 398, and the caſes there recited. The. adi 
claimed! in that caſe was ſubſtantiatly the ſame as anc 
this; that a factor having received the farebinds | hac 
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in both caſes; and as to the latter, if there is ſuch ß 5 
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aki Len by Rous, to ſhew cauſe Why the extent iſſued 
p a priority for his 


own. demand againſt the defendant ſhould not be ſet aſide on the 
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the crown isin Blatebford, a country banker, was ſecurity to the 
| no danger; and 
* the Court have crown for Shaw, the receiver of the county of Surrey. 
prevent him. 5 Blatchford was indebted to Shaw in about 60004, 
| aklkand to other perſons to a large amount; Shaw, 
; | who was in arrear that ſum to the crown, got an 
1 extent iſſued againſt himſelf, and this debt being 
found by inquiſition, took out this extent in aid 
againſt Blatebford, on affidavit that he was. the 


original creditor, and that his demand was in 


; danger from B,'s circumſtances,” Blatchford' N 
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ground that the whole proceeding was merely in 
order to obtain an unjuſt priority for Shaw over 
them, upon affidavits that the "crown was in no 
danger, Shaw being completely ſolvent, and not 
more in arrear chan receivers i in Era are. ä 


" 2 = 
4 ©. ap (2 > 
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Burton, Plumer, and W7 rgley, for the crown, The - | 
principle upon, "which the deciſions of the Court | 

have gone in caſes of extent, is, that in the firſt 5 
place the revenue of the public muſt be ſecure. | 
The prerogative proceſs takes a priority before all 
others, and attaches upon ſubjects which no other 
proceſs can reach. On an extent there are three 
ſpecies of property liable; the real eſtate, perſonal 
eſtate in poffeſſion, and choſes in action; theſe 
Jointly conſtitute the fund but of which the crown 
is to be ſatisfied, and it therefore is the intereſt of 
the crown to preſerve each when in danger; and 
5 although one individual may be benefited and 
| another damnified by ie, the n inn 5 is 
Y 5» be conlidered. WH : f 
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1 accordigijh"d Ki! univerſal) cats 5 appears to 
| be, that upon reference to the officer, the original. 
1H debtor is allowed to take out the extent, upon an 


affidavit ſimilar to the preſent; and this alſo appears 
ö by the caſes, Rex v. Gibbons, Bunb. 24. R. v. Clarke, 
1 Bunb. 221, R. v. Taylor, Bunb. 127. R. v. En- 
} derupp, Bunb. 134. If the creditors of Blatchford 
ö have a right to object to the crown's debt being 
; _ out of that part of the fund on which they have 
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And in the caſe of Capel v. Brewer, 1 Vern. 469, ES. 
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an unfair priority * this means, was obliged to 5 2 
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HIs was an information on the act 
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tanning of leather, by himſelf, or by any other 
« perſon or perſons, ſhall,. during the time that he 


« ſhall uſe the ſaid myſtery, occupy or uſe the craft” 


© or myſtery of a ſhoemaker, currier, butkher, or 


« any other artificer uſing or exerciſing cutting 
« or working of leather ; upon pain to forfeit-and 
« Joſe all and every ſuch hide and hides, ſkin or 
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« forfeiture of ſix ſhillings and eight pence for 
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« teries aforeſaid, oe 0 che i of this 


oh 0 ticle,” 


„ tt * 7 +4 


9 Forks 1151S: made for the purpoſe of im- 
polig a duty upon hides ; ſection 10. reciting that 
the due execution of the ſtatute 1 J. 1, will much 


ww... contribute 


— 


5 
$ 
3 
 « . 
. 
1 
4 
i 
. if 
T7 
8 12 
if 
F 
14 
. 
' 


q 8 1 
P 7 * o NN * a 
E 4 IT" * Az 2 2 "2X - : os, . * 
— - * * 8 3 2 a 5 1 x 
r — - - _ — * 8 2 
r 4 . a 1 
Tip . — * „ at RE nn * 29) #7 uk RL #2 2< 0 La r ” x 
PPP 
BY * N. a 


duey ſhall } ave. 


A | ſtatutes, and 1 85 there was a doubt whether 
17.1. was, by the grb Ane, extendeg'to See 

3 « by means wher | 
ns e part of the Cilied e are eatly 1 le 

—_— « and impaired, by reaſon of perſons O U 

| IG art or myltery, at the ſame time exerciſir 

=: « craft or myſtery of ſhoema cers rs, 0 

1 « cutters of leather, contrary to the true intent 

ET [8 meaning of the ſaid act King firſt; th | 


RES 9 Ke. it is W aes and ena 


2 : 5 1. 


33 It Th — 45 6 the 0 — 
. bo was a tanner, and had ſold 


tanned leatlliei 
FF pieces, as each cuſtomer had aa 

that there is a diſtinct and ſeparate made 
leather cutter, whoſe only buſineſs is to buy w 
| | hides and ſell them by retail, cur into 
2, : as they are wanted; that curriers g 
=, on the trade of leather cutters Jointly: 


—— 


ay 


2 


6 - 5 * I 
— * 
0 - 

+ - k * 2 

2 — 4 - f & 
. 
1 * * * ” 

* 

1 
[1 : 
[d * * 
| F 1 * - „ 
5 AA 3 — 
N 3 * : 
'F a 7 ih 


a> 


—— 


- Po 4 
N — * 5 = 
P , 
[ FER 
| 1 > ? 
x 
3-8 > 1 
1 > 2 
K 
. *3 tu 
* : : 
. i 1 * 4 
$ 4 
8 ; \ : 3 
N 5 5 8 
x 


ett. ds as As Er de i — RN ORDER CL A eee wo a dS EE EE CCC 


— 


— 


operation obliterates;t 


ſor the pur pofe in the bed 
rutes, is very cle: r z the 9 ch Anne, c. 11. impoſing 
the doty a to be 
ound it neceſſary, in order to prevent 


rom defrauding the revenue, to provide that . I 


ould- not trade in leat Es 
each hide is to | = 
pleaſes, if he is at | EY 
be chuſes for ſale, the officer enteri | | < 
can never kn.] the remaining pieces o 8 


leather belong to hies which \ were ever ſtamped or 1 4 1 
not; whereas, if he can | For ever _ En 5 5 
having in his ; cuſtod 


the teve- ps 


* 8 
* * 
k - — * 


3 5 N * 
L, , : * 23 4 3% * 1 % mg | * 1 8 7 . 45 FÞ 8 1 * 7 2 5 1 be... 
2 nl CCC N $61 HIEF 


ba * 5 : 
E ' 7 3 
4 * 9 — 


The trade of a currier is forbidden becauſe tate 
m that of a ſhoe- 73 a 
maker becauſe it requires the hide to be cut into 3 
pieces; that reaſon applies more ſtrong] 
preſent caſo; 


* 


* 


d | 5 


- 


he 0 
no other reaſon can poſſibly: be 2 4 


88 Lb 


Tr 


11 
13 
1 
1 
| 
| 

' 

4 

1 

| 

þ 


| 


— CONE 


—U— — — ñ — — — —— — ——B 2 222 2 — 
. w — 


b 


1 


— —2 — —u—k —ů — 


— 54 


—— — —6ẽ — 


— 


— 


— 


— —ũ—! —Aᷣ„—ä 4 
— 


— 29” WEI ey Wo 


9 


— 


—— , ̃— ůud 1 eons, ———_ 


* 
Fo SE: 
yum * * 


1 $8; 1 TR 1 


the ſtatute, 
ee at the crial chat cutting ff leather 


e 
Va trades, but e 


Lalchough that part of t 
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—_ . maker or ſadler, in the exerciſe of vhich the cutting | 

| of leather is uſed : but here the defendant carries | 
| on no ſeparate trade from that of a ranners he on 


ſells his own article as a tanner, in ſmall pieces. 
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that a currier may ſell leather cut into pieces, but 
that he cannot ſell it in whole hides; and as the 
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it is neceſſary to cut leather; and the information is 
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as Lord Chancellor, . 
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per writing, material in 
commiſſion to prove the ſame. 


of its authenticity to be from its being found i in the 5 

regiſtry of the pariſh church, and from the ſimi- 

| larity of the hand- writing to other ers written 

by the regiſter of che fame date. 
Grimwood oppoſed the. motion, as being! too la 

| That only exhibits can be proved after publication, 

and this paper depending entirely upon parol evi- 
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it was in the nature of one, and granted the rule, 
ſo as not to delay the he; aring of the cauſe. And, 
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give no opinion on the admiſſibility of this Paper, 
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BEE "oo hos One N of which the defendant was truſtee during | 
| their minority, and admitted herſelf to have kept 
vo regular account, and was charged with fraud 
the plaibtiffs prayed that the whole Bank Annuities 
might be transferred into the name of the Depity 
Remembrancer, or the defendant reſtrained from 
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they could not- | 
part of the perſonalty, and accordingly granted me 


rule only as tO two-thirds of the Bank Annuities. * 
| Mr. Baron Perryn was unable to attend the Court „ 
; during the remainder of this term. © 
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[ this killt; . of 1 inquiry was executed, bv pra 88 
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Temp. Hard. 247. Rex v. Dotenes, 1 Term Rep. 
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Second, Whether, upon a writ or efror, if the 


judgment of the Court below be reverſed, the - 
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the Court below- was bound | to have given! ? 
Anſwered in the affirmative. 
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Lord Feverſbum, under a building leaſe, in conß. 
dence of which they laid out money in [improve 
ments. In 1763, Lord Feverſbam died; the d 3 
fendants acquieſced-in the leafe, received the rents, 
and ſaw expenſive. improvements, making under I is, 
and, as the bill charged, (though, not admitted by 
the anſwer,) encouraged. thoſe improvements, fil 
1775, when the firſt ejectment was brought for th 'Y 
oreater part, being all the freehold, of which L rd 
Feverſham was only tenant. for life; the freehold. 
and copyhold lands were ſo mixt and confuſed as 
not to be diſtinguiſhable,” nor the quantity of each 
known. The Court had diſſolved the injuncion, 
as to the trial of the ejectment, but continued it 4 
to execution, till further order. A verdift'was found 
for the plaintiff at Jaw, upon an inſtrument, which 
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EY 1 the original debtor of the crown, agaiaſt the 
1 defendant his debtor, for 1200 1. The, debt;was 


large * upon ſeveral bills drawn. by the defendant upon 
Cs different perſons, ſome of which were accepted; 


. Putable on his and payment when due refuſed by the ACCEproty 


own ſhewing f 
the extentis before the extent; the others were not accepted, 
not void in toto. 
and the greater part or all of theſe had by Abele 
Pls ay wer av tenor ſome time to run at the time the extent 
ie: the bills came into the hands of the ac- 
change, 
. countant by his diſcounting them, part for the de- 
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the crown's' debr, could make any difference; but 
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not then due and as the rule of 1786 has provided 7 
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0 time to plead, raking 


* courſe of proceedings. in : ols Courts, 
_ the law of thoſs Courts and the law of the 


roperly the judge of. ite own: priv eee no other Court 
- ought to interfere with it: but, however, that courſe of eflablih- 
os the privilege has. prevailed with reſpect to dhe Courts 
Oni Pleas aad King's Bench as, 

re ſpect to the Office of P 
with thoſe Courts in ſome. ioftances,. with regard. to. the ather | 

branches of privilege i in the Court of Exchequer, the courſe a: 
received practice has been to exert the joriſd 

an injunction; and ſurely it is not a very extraordinary 
that a joriſdiction ſo anomolous as. the juriſdictio of the 
of Revenue in the e 0 is, ſhovld have e 


| InjunRion thaw: by plea it is the: leſs ann 
_ cannot find that there ever was a time when this 
privilege was pleaded. 
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pid? 


The Year-books referred to in Salkeld, under the title Privie 
lege *, ſupport what my Lord Chief Baron Malter there tel, 
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would not command | mſelf; and therefore, the-j e ee 
if the cauſe atoſe in the Court of King's Bench, was to carry £ Mes 
the wric-book of the Ex hequer to th 0 King's V 
and ſhew it 0 theme a - there demand | cogninance AR. 5 

i conſequence. of which the Court ſarcealed. - rely one 5 Ra 
cannot be very moch ſurprized that ſoch a as" that Sul 


have gone into difuſe, and that the ä 


been ſubſtituted in the room of i it. I canndt underſtand how . . 
je& would bs benefited, if the ancient courſe was to be. 1 
revived, - and this VVV „ VTV 
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Having entered thus far into the nature effect of the orc 


portant part of the ſu In what caſes are we to reſort to this” : RY 
of perſons entitled to privilege : = 25 The cauſes of Privilege i in e ri : 
«the Exchequer are, J%%%%%%%%VG00G0Gd0000ꝙ0T0⁊S01 ß 


- A 3 4 . 7 h $ R . 4 # 92 
: 3 4 „ . M's EE ” ? $ > 2 : 
* Fab 4 OS re ; 33 4 * 1 A - ap a . "en Peg . 
+ 4 - N Y ＋ * & 7 4 l 7 * a 


* „ 10 i * 8 A FI _ > 


« Firſt, if ons be left iet for the king. "NE rt a A CD. 
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He does not go on to kpeciſy the fort of privilege which thoſe / Feet EO 
perſons reſpeRively are entitled to, nor at what time they are en- ; 
titled to claim them; but this is certain, that the debtor's privi-', 5 
lege is to ſue here, and nothing more; the acroustant's privi- 8 
lege is to ſue and to be ſued bere, becauſe he is immediately at- 
tendant upon his duty; the informer's privilege is a thin g which 

I cannot venture to ſtate preciſely; for I do not quite onderfiaed „ 
what it was that Lord Chief Baron WaI TEA meant by the in- 
formant's privilege z the privilege of the officer is alſo to be ſued | 
here in the Office of Pleas, _ 4 777 Oy 00 0, On 
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But 1 will add two other caſes of privilege; the firſt of them It is a g 
is, where any matter pro be 5 cognizable on the rtvennt fide of the 3 
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1 ae A0 Ea T-conſider. as the privile of\ the king, as his prerogative; 

; . ns 75 ee or Which he = either 82 ongoing he Gal Tn be 8 5 
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1 25 1 7% | Now with regard-to the firſt of thoſe addirivnl G0 . 
| 2 5 5 vilege, the caſe of Sir Ralph Dan v. Sir Thomas Fm, in | 
3 Hardres 193, appears to me a decided judicial authority to ſup · 


1 5 | port it. The caſe was this: Upon an ejeaiment brought in the 


Court of Common Pleas by a perſon-who was defendant here, 


bis title was under an extent of this Court for debts in aid; 1 
which it was anſwered, hat all thoſe debts were pardoned by the 
act of general pardon, and fo the extent was at an end, and. * 


tee leaſes of thoſe lands under the ſeal of the Exchequer, 
= dering rent, were determined alſo, being only 3 


ſuit here, becauſe this could. not _ but. high 2 


2 ” X 5 N _— . 3 
. ; . 5 : my” 
- the whole matter. . . 
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Here then the Court of Ruckequer aſſerted 1 Nn 


0 | 3 . | | have juriſdiction of this ejectment in the ſame manner in Which 
it is now claimed, 1 merely upon the ground of che matter of the 


he 


title of the defendant being in the whole, or in part, properly 
cognizable in this Court; that matter conſiſted of the extent in 
aid, the inquifition, the Exchequer leaſe, and the queſtion' of 
law, whether the extent was pardoned by the act of parliament, 


: EE: + and Whether thereby the Exchequer leaſe became void, and the | 


extentdiſcharged. Upon the ground of theſe queſtions ariſing in 
the cauſe, the Court entertained juriſdiction of it, not thinking 


it fit to leave it to another tribunal to judge of the force of thoſe 

extents and the Exchequer leaſe, or whether by theſe ache of 
5 | | parliament they ceaſed to have force; judging rightly that the 
5 , whole matter muſt be gone into, which involved not only whe- 


ther the extents were pardoned, 1 0 the leaſe void, bor whetbe 
they were ever good, ga 


In the partial ſearch which I have SES abfe to 1 I = 
found ſeveral other inftances, I believe not leſs than 'a dozen, 
of actions removed upon the ſame ground; which were either 


brought in reſpect of matters done under the prerogative 2 
| Rs o_ 
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| A ) plaintiff moved that the action might be laid here,/becauſe ö 


bus noſtris: yet the Court ordered the parties to proſecute 2 f 
of 


els, 


_ extents, for levying 


a and of: 2 upon 5 is procebtiogs of this 


queſtion in the action involved in it ſome matter r by | 
the Revenue Court; among them were actions for levying fines- 
and amerciaments eftreated into this Court, actions for levying 


debts upon Nag for levying debts upon inquiſitions upon 
treman, and, in ſhort, all the inſtinces in which the prerogative 


procels i is uſed; and under this head may alſo be claſſed the infi- - 


nite number of actions which are removed, and which it is every 
day's practices to remove, where a e e a con- 
enen is 1 e of an _ RY 
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1 W take, a Lord He 1 e e of | 


the perſonal privilege of the informant for the king; yet it does 


not appear to me that that is the ground of. theſe removals; and 


] think it cannot well be, -becauſe this removal takes place whe- 


ther the informer happens to be the ſeizing officer or no, and 
whether the informer happens to be an officer of the Cuſtoms or 
Exciſe, or the Attorney General; and therefore I do not ſee 


how the_perſonal privilege of the informer could be a ground 


for the Court removing an aQion whore a queſtion of ſeizure will 


either ROE or rw ns 


And 1 am the more drdenss that tber i is not th waar bo. 


cauſe this ſpecies of privilege was formerly inforced, a8 I have 


already hinted, in another way, and with a-very high hand in- 
deed, upon the ground that the very act of proceeding at all be- 


fore another juriſdiQtion, to draw into queſtion or in any manner 


to interupt the'prerogative mores aka in n Revenus Court, 


was itſelf A GE without MEE, 6 | | 4 


CY: 


The roll af the e of FOR the Seventh, which I 
alluded to, and which is referred to in Salkeld, and is there ſup- 


poſed to be a precedent for removing an action, and for grant- 


irg an attachment, becauſe the party, after ſervice of the order, 
took upon himſelf to proceed, was in truth a proceeding as for 


an immediate contempt, for levying a plaint in a Court at 
Briſtol for a parcel of wine that had been ſeized and was pro- 


ſecuted to condemnation in this Court; and it was a very re- 
pular proceeding. The Attorney General ſtates it as a matter of 


complaint againſt the party; there is a Capias awarded; he is 


taken into cuody ; ; he i is brooght into Court; is committed for 
| \ . | the 
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upon inquifitions on a diem clamſit ex · 
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either to be inſulted or to be materially 

2 228 whenever this is attempted, it u contempt. 

ch the Courts proceed to grant: e men in the f 
flance. 80 that in truch the practice of this Oburt, Which 1 
Ae be, ie not ſo wild a thing el the firſt view it m 
dee, nor any great ſtreteh of authority. Time, however, 
foftened this into the/ courſe of proceeding which now obtaigy 
be oe e of w ich, though the proceeding is 
in the other Court, as by polfibility it may happen that; 
may be ſome othe ar which may conſtitute acai 
action; but mixed and blended with the queſtion which i is 
perly the ſubject of the prerogative proceedi fir th. 
dier the inſpection and controul of this Court, that u 
Proceed, and the party have an a opportunity of rryiog is right 
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But that this jeriſdiction was not à very novel agen ee. 
a ſingle inſtance, we may collect from other caſes that ut e, 
clearly eſtabliſhed ; namely, that if a'man at this day, thete h 
ing a ſeizure in order to condemnation; was to preſume % % 
plevy the goods, it would be a contempt of the Court for which - 
an attachment would be granted inſtantly: ſo if a diſteeß 
taken 3 A "fee-farms rent. or other duty to the crown, it 


iſſue upon it's as ; appears by the caſe off the King v. © 
Bunbury 14. | e . 


. 
; 5 2 . 
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There was a caſe partaking pretty much of the ſame: 
which appears by the minute- books to have been this: There 
been a ſeizure of ſome wedges of gold; it is not very clearly ex- 
plained in the minute- books, but I take it for granted that the 
perſon whoſe property was ſeized turned the tables upon . 
officer, and carried him before the Lord Mayor with the 
and the Lord Mayor detained the goods in his cuſtodyj. 1 
was an application to the Court, and the Lord Mayor was: or- 
dered to ſhew cauſe why he did not deliver theſe goods into the 


King's warchouſe, i in order that the officers might W to cos · 
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5 had not obeyed tha zecorder came. and ſaid, be 
- Mayor was a to but: himſelf to the e 
vs 227 2 to be See e as the e 


5 at to call intoqueſtion, raging 

: or in an manner to interrupt the courſe: of the i . 

| ein immediately as ſuch.” I have flated oo 
| to me, Why this was afterwards. —- 
n relaxed, and why it ent courſe. So much chen for | w 


that cauſe of 1 — lege * © any matter which is may 
{is den ines in ann 
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F 3 ede, de fe of the lia: | 957 $7 
and there, upon the prayer of the Attorney General ON INES» 
is to be moved; and the caſe of Biſhop. v. Warns, Hardres ee. 


which has been cited and relied upon, from the particular elf... 8 
cumſtances of this ſoit, as a caſe in point againſt the application, nm. 
proves the general principle to be as 1 take it; for the Court 


agreed there, that had the fine immediately concerned the king I . 
revenue, the action ſhould have been removed. JJ 
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In the caſe of 5 v. Be In Sir T | | „ 
book, the action was removed. That was an action between the/ NE, 
Duke of Cleveland's bailiff and ſome other perſons of the town 8 "oY 
of Rye, upon a demand of priſage of Wine; and there was W 
iſſue joined upon this queſtion, whether the town of Rye was _ 
entitled by charter to be exempred from this claim of J 4 
The king had a reverfionary intereſt in the priſage, b | a Fon 
was granted to the Duke of Cleveland in tail; and in reſpet . 
this intereſt it was held, that the king had a right to defire chat | pg 


* 2 


that cauſe might be removed i into the Court of Exchequer ; „ s 
the cauſe was acc ingly — ß 


There are upon the minute -bobks ſeveral other inſtances to be 25 „ 
found of removals of this kind, in reſpect of the king „ beet oo 


ind profit, Upon the 29th of January 1754, an action ws © 


a OT YO oe -- removed; . vm 
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removed; pews for money hat: and received by Me Pas, 
D who was the colleQor at Brit; and it appeared that this Glien 
Vas broughr for money which Mr. Praninglen had received on 
| % account of duties on glaſs. The Court removed the action, in 
ordered it to be tried here, aud not in any other Court; E 
quveſtion being, whether Mr. Pennington. was WERNER to n 
* Oy: ſo wee as ans on ny or nor? OO 
ned 9 9 
1 do not kw; 4a. to - Tap lad chis was e in teh the 
| king's intereſt was very directly touched, becauſe Pennington 
_ having once accounted for that money to the Exchequer, eu 
never have drawn it back again, even if there had bees 
recovery againſt him; but it was incidentally a queſtion" in de 
a whether the duties on glaſs were duties which were & 
were not to be paid. That was a ſubje&t which I 1 
* 85 and therefore cont cauſe was 5 1 | 


Io a later period, in the year rr Me was a «ral he 
Mr. Baring of Exeter brought an aftion agalnſt Sutlin, one of the | 
principal officers in the port of London, in the ſame way, in 
order to get back again money which had been charged to bin 
for duties upon ſome goods which he thought he was not liable 
to pay; and ane; met the ſame: fate ; 3 it was removed i into bis 
Court. | Rs | © IND 


| There was ; alſo i in an oct ances, an the year —_ % 
actions removed. They were under ſomewhat different circum- 

| ſtances; one was an action of treſpaſs, the other of trover i une 

was for entering a ſhip and ſeizing goods for non-payment of 
duties, and the other. was trover for the ſhip itſelf. Both thele 
adions were removed; and the minute only ſays, * there being 
Van information for the duties.“ Now an information for the 
duties is nothing more than the king's action of debt; and there- 


fore there was nothing properly of prerogative in that, except | 


merely the form of ſuing by information, inſtesd of the common 
action of debt: but the ground of the removal muſt have been, 
that a part of the queſtion in thoſe actions would be, whether the 
duties were payable or no. If the doties were payable, then i 
might follow, that the party might have a , right to enter the 
mip and look for the goods, and might have a right to ſtop the 
ſhip and the goods till the duties were paid. If no eee 

- Payable, this juſtification failed. „ 
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abit to mention, and that I can hardly claſs immediately 
under any of theſe heads ; but it would rather ſeem to belong ta 
that claſs of proceedings where the Court acts by injunction 
without removing the action: that was on the 10th of February 


1710, an ejectment hrought in the Court of King's Bench; and 


it was, as to part of it at leaſt, for lands which were part of 


the queen's eſtate, There was an application to this Court to 
ſtay che proceedings, and the parties were heard upon it. The 


Attorney General attended, and after the hearing, i it was put of 
for a day or two; at length, the entry is, that an injunction 
iſſued pro Domina Regina. 80 ihat the action Was not removed, 


but, fimply an jnjunction went to ſtay. the proceedings, And I 


think I can ſee why that was; if the ation had been removed, 


the queſtion could not have been tried, even in the Office of 


Pleas, becauſe you cannot try the queen's title in an ejectment. 


The queen was in poſſeſſon; her hands muſt be removed by 
ſome other courſe of proceeding than an cjetment z and there- 
fore it was fruitleſs to think of removing it, and it remained 
under an injundtion. It may be ſaid, that it might be as well 
left to the King's Bench to. determine that they could not 


recover the queen 's land in ejectment. To be ſure they might, 
if the prerogative of the king had not been, that the king had a 
right to prevent that queſtion being diſcuſſed there, and to on 
it diſcuſſed here; and that is what was done. | 

Then let us ſee how this general lnveſtigadion of Us added 
will be found to apply to the gs caſe before We £168 


This action 1 is now to be — „ to dad 


into queſtion a conviction for the breach of a regulation impoſed 


by the laws for the ſecurity of the revenue, under which con- 


viction the king is now become aer to a moiety of the. 


forfeiture of 100 T4 which has been levied, 


Three arcane of axgoment for the —_— occur, In; va 5 


been ſaid, and the doctrine and opinion of the Court has pre- 
vailed, that the defendants are entitled to remove this action 


becauſe they are officers of the revenue, and or as ſuch they are 


privileged to be ſued in the Exchequer. NG 9 2» 
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BH - inquiries hw. ed me 
* _, privilege, though it has. been For, | 
| 1 Gs _ courſe, and, I | the a0 E 2] 
. very able judge, w ſat /a conſiderable time in this | 
. 5 who was bred in one of the pablie offices belonging to it, 1 a 
{ Mr. Baron Perrot, Who was of opinion that theſe are off 
| entitled to privilege ;/ and 1 take it to be from bim that 
| »Phpioion has been of late years adopted; My reco 4 
| ttztat I did myſelf take it from 
| Ty nw en WY le. 0 
V the one hand PE is n 67 ag | 
_ exciſe and coſtoms do claim, and have been al « 
= NET inſtances, their writ of privilege from thi : 
| ; the Court, to be diſcharged from offices. And my ord Chief * E 
1 L Baron Comyns bimſelf ſettled one of choſe write of pi | l 
i A lege; that which I believe i is now in uſe. And there are ſever i 
== inſtances in which it has been allowed to them upon application. T 
__ I.uoo or three are ſtated in Burrow.” And it is certainly: 
A that there have been many modern inſtances in which, the 
wa has been allowed to them in this ſhope g 
=_— - - removingattion. | i 
| | Ina On the other hand, I cannot find that they ever had 8 m 
ER * to be ſued in all perſonal actions in this Court, | 
—_ by analogy to the privilege of officers attendant opon the Court, 5 
EM 95 5 1 certainly ought to have. On the contrary, the Court **. 
Es 1 | always tied up the caſe in which they will grant this Ls e, me 
3 of removing the action, to caſes in which the action is R T. 
1 * N which bas been Cone by Deut in LIM execution 0 
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derable doubt, Whethe that welt- of: privilege will band the telt 3 
of enquiry 3" and I enter inte e doubt | oJume 
whether, if t | 


ADRs Id havyi ing ſued in the 
they would have itin "Court of Be. 


„I muſt adinie 

arg is a much fironger caſe than 

e is one p f view becadſe a removal belng denied. 

in that caſe, where there were nene that ſeemed to re-. 
quire that it ſhould have been granted, the ſame reaſons there 
apply more ron gl by! it ought to be refuſed in this 
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or not, batt it is proper 3 me to FRI that Fs is a caſe 
which appears upon the minute-books,. conforming to the rule 
that prevailed. in the caſe of Biſhop *. eee which is 2 a 
of Farrer v v. —. pen WAS an 


2 ee rc 3 f oh county of ren 
land, They. were condemned upon the ground of having been . 
imported without payne of duties: and there it was refuſed to 
remove the action. | e 67 


to ſay, that I:do'not lay avy great fireſs upon, 5 

the tha of the removal of actions againſt Juſtices of the peu, 

or commiſſioners of exciſe, of modern date, becauſe I rather 
believe, the principal ground upon which they have been re- F 
moved, was that ground of privilege upon which I have already 

id that 1 entertain conſiderable —. ts + > 0 bog | ; 


Then Jet ys fas wha thoſe authorities | are againſt the 0. 5 


moval. The caſe of Biſhop v. Warner, in Hardres 193, was this : . | 
The. commiſſioners of exciſe fined the plaintiff, being a brewer, 1 
according to the 'new act, in 20/7, for not paying the duty of 


5 


exciſe; and upon à return made, that he had no goods: whereof 
a diſtreſs could be taken, they impriſoned. him; whereupon he 
brooght an action of falſe ippritoamesr i in the Court of King's 
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was not granted by the Court, becauſe ihe fine does not imme. 
Aiately concern the revenue of extiſe, but 1 is a penalty impoſed 
ſor an offence. committed in it; and it 


mene; othergiſe if i had — = 


w 4 
. * 


Now 1 Fe ITE NEE \ this and the Court 1 1 
— this action, becauſe it drew into queſtion a con vidios h/ 
r commiſſioners of exciſe, with which the Court of Exchequer 
| had nothing to do; but they refuſed to remove the a on becauſe 
the effect of that con viction in their judgment did not concern 
the revenue; and they in effect ſay, that if the fine had imme. 
diately concerned the revenue, they would have removed the 
Aion. We it was 2 e e os " h 

The Court was wile Ces r! in * principle apo 
which they would have removed the action, if it had a 
to them in fact that jt concerned the revenue of exciſe; for i it is 
quite enough, conſiſtent with the authorities that I have cited, that 
the matter which immediately concerns the revenue is dmr into 
queſtion by an action. The king has then a privilege to he 
that action tried in che Court of Exchequer, and this without the 
"leaſt mixture of prerogative proceſs ; or whether it ig a proper. 
ſubject for prerogative proceſs only to act upon or not, that is bot 
an ingredient. In the caſe in Parker's Report, which I have 
before adverted to, there was nothing of prerogative procels; it 
was merely an iſſue in an action, whether the un the 
town | of Rye was a good e or rr. 


a us then 3 inquire his 5 8 in the caſe of 780 5 
Warner, have applied the principle to the particular cale in 
which they thought it not fit to remove that action. If there va 
any queſtion at all to be tried, when the action was brought for 
 levying this fine under the conviction, it was a queſtion dividing 
- Itſelf into theſe two branches: Firſt, were the duties of exciſe 
due? In the next place, were they withheld ? They could not 
be withheld unleſs they were due; and therefore that —_ 
come directly to bet in "ws and vs neceſſary to be uſed; 

: 'C ; 
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cold 7 6d 1 the Conrehes: ſaid that this did | 


concern the revenue. It appears to me, that the alam 

right, and that they have failed in the application of that oo” 
ciple to the particular caſe ; and that upon their own e wY 

they ought to have held, that chat action ſhould be r. | 
becauſe it did im ly concern the king's revenue. ee 1 
EP ˙ fe heli 'a8 fe. Cn OM 
ie, aan 5 . SED 


They ener an. e . had and; eceived, add | ES 
Pennington,” They proved that he had received the money; bug, 
as he had received it upon the ſcore of duties, either they muſt Ke. 
prove that the duties were not due, or he muſt prove they were = 
due; and therefore the queſtion. whether the duties were dus or - 
not would be the direct queſtion that would ariſe in that action: 
and ſo in the caſe of Baring v. Sutlin,' and ineidently in the 
other caſe of the two aQions of treſpaſs and trover, the manner of 
entry and taking myſt be a part of the inquiry; but upon the 
ground of duties being due and not-paid, the queſtion whether 
the duties were due, would neceſſarily ariſe ; and that queſtion 
did immediately and directly concern the revenue, a therefore 
8 88 to bs tried only. in this Court, | 


If it was ſofficient 2256 to remoye the cjefimcar to wy thetitle EE 
to the Exchequer leaſe, that the whole matter muſt be — 
which would include ſome queſtion upon the eee, Eh 
was it not ſufficient for the removal of this action, that the whole 
matter of the conviction involved in it an immediate queſtion of 


revenue as well as of fact, ,—whether the duties had W with. 
held or no? 
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If it be faid 3 queſtion could not ariſe in the caſe, for 
that the con viction was concluſive, then it would be difficult to 
ſay what the action was brought for; and it is no anſwer to the 


point of removing the action; for in the caſe of an ejectment to 13 . : A 
recover lands that were in the poſſeſſion of the queen, the queſtion 7 Nj 
vpon the title of the queen could not ariſe in that action; for it 1 


was enough that the crown was in poſſeſſion, and that Court 
might have reſiſted the ejectment as well as the Court of Ex- 
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cheguet eould do; but fill if there was a queſtion to be tried, Mi 

it was a queſtion not to be diſcuſſed any where but in the Court „„ 

of 1 I conſider OY the 80 of the caſe of | 
Po”. 
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on in "that 


prod a eee ee ee Fr * e tis 
rather leſs founded than that, becauſe in it there was a: el. ; 
_ demnation of goods forfeited for nonpayment of duties i * 
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0 which the forfeiture is the ſatiefaction to the king | for his at 
2 which he was alſo entitled 10 * * ON 


molery of thar Gine or no; if he had, that alſo is @ Sigg g 
helps to weaken very much che authority o of ' the deciſio 
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The regulations Bot will it be aid EN, the king has no IR or that be hay 


ac 2 


the revenue are 


- , nizableinthe. 
Exchequer, 
' and any acti 


on forfeiture, and an immediate fixed intereſt in it by | 


not an immediate jatereſt in ſuſtaining a coidemnation for goods 
'that are imported without payment of duties, * the: for. 
 fejture i is his ſatisfacton, and when he is to have a oĩety of the 


* 2. F 


© relating to them demnation hs 1 555 NE 8 


ix ſaid,” that. in one view of theſe caſes, they. were Arong 
caſes than the preſent, becauſe. really when they. are examine: 74 
there appears to haye been a direct queſtion, whether the duties 
were: ** or were pot. due; which immediately conceraed.. be. 

crown's revenue; and I muſt admit that here the for feiture id 

ly for a breach of regulation. My anſwer to that i is, that the 
king has as immediate an intereſt in the regulations, end j in 
joriſdictions which are created for enforcing thoſe reg 
which are the fences and guards of his revenue, as he has in the 
revenue itſelf, yet not ſo as to interrupt the courſe i in which theſp. 
fences are marked out and delineated, nor ſo 28 to- inen 
the appeals and writs of error in caſes where thoſe” appe als. 
writs of error lie, | ; 


1 
— 4 : * 


But when thoſe regulations are endeavou ed to be þrought_ 
e queſtion in a collateral action, in which thoſe ate the very. 
points of diſcuſſion which were properly cognizable” and deter- 
mined. in the in formation and conviction; 1 ſay that the king © 
þas then an intereſt to defend them, and he has conſequently 4 

8 : | | „ intere 
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nalties' upon revenue And exciſe laws have never been c: / 
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ont of the ſtature of King Famer, which 1 Informations % „ 


Exebequer, and hen in- "he Office of Peak; . are e 1 5 „ 4 
be laid i in their proper counties 3 are. articles and. bravehes* | „ ay 


of the revenue, and there is no g0 ſolid ground for making © 8 Uf 
tifinQion between them and the revenae ifelf, iu. 


I obſerved that it Sn ſtated, in the caſe of BiGop v. En. 


ner, how the fine was to be diſpoſed of, and that if one motety 


was to the Ring, that furniſhed an additional argument againſt EY 15 = 
the determination the Court then came to ;- becauſe; if it was * 3 


me moiety became an article of the caſoal revenbe of the crown, _ | 
in which the king was truly and immediately intereſted: and e 
where ſuch an intereſt, or any other of the kings rights, under 
informations, once determined and fixed' to be his by judgment, e 
are attempted to be drawn i in queſtion out of the Court of Ex- e 
chequer, the king is in the ordinary caſe, he has a privilege to 
have any action tried in the Court of Exchequer which touches | . 
his profit, _ draws into queſtion' that which he claims and is 5 3 
cntRled voy) , PRE; He: 27 DEA Cog 2h 515 
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We held, upon very ſolemn. argument, not a great while ago, | A 9 NT 


that the I a moiety en 10, I believe, a; popular. action, forfeiture in a 


| popular action 
judgment, became a regu- ; veſted by judg- 


Jar debt to the crown, and was within the a@ of Harry the ment in the 


Eighth,. which entitles the crown to be preferred i in its execu- 8 | 


tion, as for a debt; ſo that the crown's intereſt on the ſubject is revenue, for 
very diſtinQly marked 1177. T0 17 3. . 0RER the 


| | | „5 CR Sol, crown has a 
1 PENS on OO ON I EDT oe ns pro- 
ru: : 8 ceſs; and is 
This goes to the chird gro d ſor removing this action, upon, entitled to ſtop 
which, for my own part, 1 cannot entertain a ſhadow of a doubt, all fuits con- 


namely, the intereſt of the king in the moiety of the forfeiture, cerning it in 
wich is as much an article of his caſual revenue, as the duties per yn 


& exciſe are an article of his regular revenue, and in reſpect of cheque, 
| ) SJ Pee which 5 


to the common popular in« „„ = _ 
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e tte bill of ſale of the veſſel. 
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alone the 


wich pu to draw that lebt, that forfeiture, into qu 
e _ elſewhere; and therefore upon the whole of 'chis caſe the 
. 7 are ſatirfied that the order ought to be abſolute ten 
Tube rule was made abſblute. 
0 . 8 Ty 5 4 x £39 5 : CEN $7-V ? . ** Bs 3 2 tg 
5 : : '\ N IA FAT” g * 2 $4 
N : abt. 4 a 25 g Pats eee WE 
mis. Apps v. BAKER and Others. 
a er a et in 
Sale of a re HE bill ſtated, chat 7. and 7. Wri it 
Sead without debted to Addis in 1201, J. Wright, -who was 


 aQuual delivery. owner of the brig Union, agreed to aſſign to 
| Whetheran ex- one fourth part of the ſaid; veſſel as a ſecurity for 
ment forthe that ſum; and accordingly ſigned an agreement 
rei? Which he engaged to make over to Addis one fou 

regiſtry, under part of the veſſel on the Tueſday following, or pay 


the 26G III. 
60, fmt him 1207. and at the ſame time delivered to him 


* 


The money was not 


1 


paid, and Mrigbi was about to execute a monty 
of one fourth of the veſſel when he became bank- 
rupt. The defendants, Baker, Braun, and Fri 
were choſen aſſignees, and employed the other 

_ defendants, Sr. Barbe, Green, and Bignell, ſhip- 
brcekers, to ſell the brig. Theſe defendants, the 
© | ſhip-brokers, not being able to make a good title 
to a purchaſer, from the bill of fale being in the 


— 


fourth of the proceeds of the ſale, and he there- 


upon gave them 2 bond of indemnity to ſecure 


' plaintiff Addis's poſſeſſion, agreed to pay him one 


ä ther TIDES be be we e 1 
ecommenced an action at law againſt the defend. 
ants, the brokers, for the money ſo paid to the - af 
plaintiff Audis. This bill therefore was filed 
for the purpoſe of having it declared that the 
er was entitled to the fourth part of te 
veſſel, and to ſtop the proceedings at law on ac- 5 
count of Uh procteds thereof. The defendants 2 
demurred to this bill for want of equity; and the „ 
queſtion was, whether the plaintiff had any claim 
upon ans vellel from the above 26. gg 


Hort, fil the allignees, inſiſted he had not, And | 
relied on the ſtatute 21 Fac. I. c. 19. and the caſe 
of Bourne and others, aſſignees of Peele v. Dodſon, 
1 Atk. 154. by which it appears that chattels not 
reduced into poſſeſſion by the vendee before the 
bankruptey of the vendor go to the aſſignees: and 
this caſe is not within the diſtinction taken there, 
of ſhips at fea, the bill not having ſtated the veſſel 
to have been abroad at the time; it is alſo within 
the 26 Geo. III. c. 60. the agreement under which 

the change of property took place not being ſhewn 

to have apt the <ertificate of the Oy” 


* 


cor, bones relied on the caſe er rare Stad- 
groom, 12th June 1790, where Lord Tharlow held 
the vendee entitled under a bill of ſale of a ſhare of 
the property of a ſhip, though never actually in 
poſſeſſion, on the ground that poſſeſſion cannot be -— i 
taken of a portion of the property, and the poſſeſſinn = 
of the other part-owners is the poſſeſſion of all *, "os 


5 


* Mr. Cox, in bis note of this caſe, repreſented it as ſo 1 2 ; 


mined, In Vez. junior 's report of it (p. 163} it is ſaid to have 
been undecided, 


As 


way 


2 er 


5 5. 
e 3 75 


KLE hi 


ws 
* 
— 
2 


* - 


2 

CIs 
"_ 
* 


3 Ke to bY no » more, wenn p  fuficient 


„ 


A inve Weated in is 6988 Chitin 1 at the | a 0 


ning of che cauſe, and not be decided in the 
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__—. of a demurrer. 
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WR: des on an n agreement for t t e ſale 4 ſhip as We 


RS as on the actual ſale, is very important. I am not 
2.̃t preſent prepared to ſay that it does extend ſo far. - 
The other queſtion has been decided by Lord 
| Tharlow in ſeveral caſes: he conſidered: the ale 


a part of the property of a ſhip to be ſimilar to that | 
| ol a ſhip at ſea, as actual delivery cannot a 
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Sor v. Cooln. „ ee e. 


pore m e bree to enter r uf e on 

a warrant of attorney given by the defendant to 
the teſtator of the plaintiff; The wartant of attor- 
ney was made to the reſtator alone, but contained 

a clauſe of releaſe of errors, to Rim, his executors or 
adminiſtrators.” There was an affidavit of the war- 
tant of attorney having been given for valuable 
conſideration. The motion therefore was to enter 
vp judgment as in the life of the teſtator, nunc pro 
tunc; and argued that this would reach the juſtice 
of the caſe, as my N men be adduced. on 
the Ser. fi: et peo] 5 15 A 


By the 8 was 4 z perſonal et to the 
n and died with him. „ a 
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Rule refuſcd0. 
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MasrER v. MILL, in Error, from Kings de. 
. Bench. 


(See the caſe at length, 4 Term Rep. 320 


60D, for the plaintiff, argued that the juſtice A material al- 

of the plaintiff's caſe, ir being found that he 9 225 
had given a valuable conſideration for the bill, en- Ys it. 
titled him to recover, unleſs prevented by ſome un- 
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=_ - does not apply, to bills} they are of perfectly 
1 A EE Ia | 5 5 natures: bills, neceſſarily paſſing thro ; 4 
3 number of ante, are liable to many 
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3 = he 10 on e 18 . * 15 . deed of | 
3 the defendant; in aſſumpſit the iſſue is whether he 


did undertake, &c.; and as the undertaking here 
ariſes out of the acceptance, it is in truth an iſſue 
whether the defendant did accept, which is found 


by the jury. The bill is evidence of the right of 


5 action, but not the only evidence; and it is im- 
=. _ . poſſible that the undertaking can be done away by 
_7 dhe ſubſequent loſs or alteration of any part of the 
IR evidence of it, if enough remain to prove it to the 


Jury: Price v. Shute, in Molloy 109. is directly in 


point, for there there was an alteration on the bd 


of Ps. 


- which is ſubſequent to the two firſt editions of 
Mollay, and: probably added by ſome ſubſequent 
editor; but it is not in point, for that is only an 
alteration of the acceptance, which may be by 


writing. 


2 


"bending rule of hows The SE in ah ol 4 1 | 


Y 3 to ae cheeks. Sill never ſulfer 
amy alteration without the groſs negligence or fraud 
of the poſſeſſor ; and therefore, even if the alters- 
tion is by a ſtranger, it avoids, 11. Co. 2. or: ir 
on inſpection by the J udges, it appears to contain 
any ſuſpicious e it is ee by the 


Wirsox, 1 caſe was in 33 Cor. i. 


parole; and not of the bill; which mult be 8 


0 — e 


Wand, Fr * bee it appears 1 wha A r 
is prevented by any misſortune or accident from 
producing the deed, he is allowed to recover on 
evidence .of its having exiſted. Dier, 59. ö Cro. 3 


Elia. 1 20. 10 Co. 92. b. 3 Term Rep. 1 51. Here 


the inſtrument has been avoided, if at all, by an 

accident; for as the jury have not found that it 
was done by any perſon deſignedly, which would 
have been a fraud, the Court cannot now ſuppoſe; 


it to have been ſo; and the rule of an inſtrument 


being avoided by an accidental alteration, has 
never on been ee e the caſe of deeds. 


Wang Jolie eee a ee offered in 
evidence, of which a conſiderable part appears ob · | 
lcerated y' en chat de evidence? | | 


Ne- aide ae to N ſhould 
prevent the plaintiff from recovering on the firſt 
and ſecond counts, yet he may recover on the mo- 


ney counts, according to the rule eſtabliſhed i in the 


caſe of Tatlock v. Harris, 3 Term Rep, 174. The 


acceptance is an acknowledgment of having re- 


ceived value, and a promiſe to pay to whoever 
ſhall advance money on the bill. Here money has 
in fact been received by the one and paid by the 
other party, which is fuejcat to ſupport the mo- 
ney counts. 


avere for the ä only 8 
lition which could ſupport the plaintiff's demand, 
is that the alteration on the bill 1s a mere accident; ; 
bot the jury have negatived that; they find that 
the bill was altered from the 26th to the 20th by 

- ſoome 


. CASES IN THE. EXCHBQUBB, | 
3 * 


ſome penon or e the jurors unkno 


excludes the idea of accident: an alteration ig 


material part, as this clearly is, avoids à deed upon 


al principle which applies ar leaſt as | ſtrongly. 40 


bills of exchange. The caſes go to deeds.of-eyery 


different deſcription which can only be connected 
by ſome general principle of Jaw; and that prin- 
ciple is, that ao man ſhall recover on an inſtrument, 
unleſs he produces i it free from any material altera- 
tion. e muſt not be allowed to try the experiment 
af fraud, retaining the certainty of not loſing, how- 
ever the attempt may ſucceed. This is not a mete 


technical and unbending rule relating to deeds; 

but is held not to avoid deeds upon accidentil de- 
ſtruction or immaterial alterations; it is conſidered 
as a principle to be co 
fore is to be applied to all other inſtruments in the 


ſame ſituation with deeds; bills reſemble deeds in 
having legal conſequences attached to their ſorm, 


which no agreement can otherwiſe confer. The 

cafe in Molloy was on an alteration of the accept- 
ance, and beſides, is not ſtated to have been againſt 

the acceptor, The difference of the iſſue on 2 


bond and on aſſumpſit is immaterial, for non af- 


ſumpſit puts the whole caſe in iſſue. Bills of er- 


change, as well as bonds, receive legal efficacy 
from their form, and any thing which alters that 


form in any material part, muſt deſtroy their _— 


N as inſtruments. 


e that is carrying AS eilen 


too far. I remember the caſe of Texirs v. Evans 
before Lord MAxsrIELD, which was this: Evans 


wanted to borrow 4004. or ſo much of it as his 
credit 


firved liberally, andthere- 


Q uy yy — — 


TRINITY TERM, 33 5 eon In. 


exdir ſhould be able to mie; for this purpoſe | 

executed a bond, with blanks for the name und 
ſum; and ſent an agent to raiſe money on the 
bond: Texira lent 266 J. on it, and the agent ae 
cordingly filled up the blanks with that ſom and 


Texiras name, and delivered the bond to him. 


On non oft . . ogra Lord RECITE held 
it a your deed; 

On navy bills, which" are not in their nature | 
negotiable, the common practice is this: a letter 
of attorney to receive the money (which i is a-deed 
under ſeal) is made; with a blank for the name: 
this is always ſold with the navy bill, and thus 
they are negociated from hand to hand till any pur- 
chaſer chooſes to fill up the blank with his own 
name and receive the e 


% 
U 


e to the plaintiff 3 recovering on 
the money counts, there is no caſe made for it; 
there is no privity between the parties; it is not 
ſtated that the defendant accepted for any valuable 
conſideration 3 and although it is ſtared that the 


indorſement was for valuable conſideration, yet it 
does not appear to have been a money conſidera- 


tion; it may have been a ſale of lands, or any 
thing elſe than We Cs 


Eyre, Chief Juſtice. On the queſtion before 
the Court 1 cannot entertain a doubt. Bills of ex- 
change, as well as other written inſtruments, the 
form of which gives them any legal effect, muſt be 
preſerved, with the utmoſt caution, free from every 
circumſtance of fuſpicion ; and thoſe inſtruments 
r = which 
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1 3 in 3 Bitte ele and. paſt fm 

band to hand, tequirt even greater nicety: abd er 
cumſpection than bonds Which are confined to the 
_. cuſtody of one perſon. On bills of exc hange dates 
and ſums may often be altered very materially, and 
the perſon who makes the alteration has/a probable 
chance of eſcaping detection among the number of 
thoſe who are liable to the ſuſpicion. If an unſue- 
_ ceſsful attempt to gain by an alteration, only putz 
the party in the ſame ſitdation in hich he would 
at firſt have ſtood, attempts of this kind would be 
ſaſe and frequent.” It is neceſſary, ſor the Protec- 
tion of commerce and to ſecure the credit of paper 
money, that the danger of loſing the real demand 
upon it be held up to deter from any attempts to 
add to the value of a bill. As to the mode in 
which the caſe comes before the Court, the iſſue 
upon non afſumpſit is, whether at the time of the 
plea pleaded, there was ſuch a duty upon the de- 
fendant to pay money upon which the law raiſes an 
aſſumpſit. It is not whether he accepted the bill: : 
the prima facie evidence of acceptance may be diſ. 
charged by the bill being paid, or by its ceaſing to 
have obligatory force. Here the bill has ceaſed to 
have effect, by a material alteration being made in 
it. The jury have expreſsly found that the bill v 
altered by ſome perſon or perſons fm the 26th to 
the 20th of March: an accidental plot falling upon 
the bill would not warrant ſuch a finding: it im- 
plies intention; and therefore the alteration ayoide 
the bill. 8 | N 


ou 7 Li 


_MDonxatn, Chief Baron. I cannot . any if 
tiuRtion which gan ke a bill a exchange 


. 
* 


<= 
- * 
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4 
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: intranet CCC TNT 


as 4 which pots to- 3 as bio avoid: 
ance by alteration: the reaſon and principle of the 
rule are even more 2 8 7 7 50 in how caſe we: weve 


T he ori Tulle brings of the fame opinion, the 


judgment » was a races 


Ricnanpecdr v. "os Maron; of Orrord; Seme dey, 
in Sony my the RY: 8 Bench. 


fiſhing in plain. 
action,) declared for fiſhing in their ſeveral tis ſeveral 


fiſhery, in a eertain haven called Orford Haven, lun. 


in the. pariſh of Orford, in the county of Suffolk; 7 3 


and the fiſh, to wit, 4000 buſhels of oy ſters, of the 28 3 
plaintiffs there then being, ſeized, took, and carried have a right to 


away, and converted the ſame to his own uſe, &c. Replication REY 


Second count, for fiſhing in plaintiffs” free Sihery, ring excluſive 


_ mayor nic corporation, (plaintiffs in che Peli for 


, i right of fiſnery 

in a certain haven called, &c. Third, in the Þy preſcription, 
traverſes the 

ſeveral fiſhery of plaintiffs i in a certain river called general right. 


R c ind - 
Orford River, otherwiſe the river Ore, in the pariſh Achim tr 


aforeſaid, &c, Fourth, in plaintiffs free Aſbery in a A | 


certain river, W F. ifch, - apes of Ng 1 8 there · 


The rejoinder 
"is good: for the 


Plea, firtt, not Nee! bad that the e! in quo traverſe in the 
in the four firſt counts the ſame, and the fiſh 1 in all gre 
the counts the ſame; that locus in quo. at the ſaid rae ings 
ſeveral times when, &c. was, and from time where- ee 


8 of, 


a - 


\ 


Sr 


and public navigable river, in which the tides and 


„ 3 
every ſubject of this realm at the ſaid feveral times 
when, &c. had, Sec, the liberty and pri 70 of 
free fiſhing ; whereupon defendants bei 
of this realm, &c. Third plea, that locus in quo is, | 


and from time whereof, &c. hath been, a common 


water of the ſea, during all the time aforeſaid, have. 
flowed and reflowed, and ſtill do flow and. reflow; 
and that in the ſame river in which, &c, every 
fubje of this realm, at the ſeveral times when, &c, 
had and ought to have had, and till has, and of 
right ought to have, the liberty and Pen of 
free bing, dee. whoreſore, & c. | OI Ov, 


ae ee as to WY ch; of the Ft plea a 
relates to the firſt, third, and laſt counts, præcludi non, 
_ becauſe that Orford 1 is, and from time whereof the 
memory of man is not to the contrary hath. been; 
an ancient town, &c. and the inhabitants are, and 
from time whereof, &c. have been, a body cor- 
Porate, &c. and that the ſaid corporation, from 


time whereof the memory of man is not to the 
contrary, have uſed and enjoyed, and been uſed and 


accuſtomed to have and enjoy, the ſole and ſeveral 
right, liberty, and privilege of dredging and fiſh- 
ing for, and catching and taking, ers in the ſaid 
place, in which, &c. without this, that in the ſaid 


arm of the ſea, in which, &c. every ſuhject of this 


realm, at the ſaid ſeveral times when, &c. had 
and ought to have the liberty and privilege of free 
fiſhery, in manner and form as the defendant-in his 
ſaid lait mentioned plea bath above alleged; 


this, they are . to verify, &c. And a8 to the 
5 885 


* 


$4 0s 2 
uo 2 in 1 * 


| 3 ſaid. 3 8 which W 
paſſes mentioned i in the ſecond and fourth eouats, 
pracludi non becauſe that the corporation of _ 
from time-whereof, &c. have had and epjoyed, aud 
been accuſtomed to have and enjoy, and of right 
ought to have had and enjoyed, and ftill of right 
ought to have and enjoy, tbe free rig bt, Jiberty, and 


privilege of dredging and fiſhing for and taking and 


catching oyſters in the ſaid place, in which, &c. 
every year, at all ſeaſonable times of the year, at 
their free will and pleaſure, to wit, at Orford afore- 


ſaid, without this, that in the ſaid arm of the ſea, 


in which, &c. (traverſe as above, ) ſimilar * 
cation, and traverſes to the third plea. 


Rejoinder, to. the optics” to ſuch PP of de- 
ſendant's ſecond plea as relates to the treſpaſſes in 
the firſt, third, and laſt counts, actio non, becauſe 
proteſting, that the town of Orford is not, nc: from 
time whereof, &c. hath been, a body corporate, 
&c. he ſays, that the ſaid place in which, &c. is, 
and at the ſaĩd ſeveral times when, &c. was, and from 
time whereof, &c. hath been, an arm of the ſea, in 


which every ſubject of this realm, at the ſaid 


ſeveral times when, &c. had and ovght to have had, 
and ſtill hath and ought to have, the liberty and 
privilege of free fiſhing, without this, that the ſaid 
body politic and corporate, from time whereof, &c. 
have had and enjoyed, and have uſed and been 
_ accuſtomed to have and enjoy, and of right ought 
to have had and enjoyed, the ſole and ſeveral right, 
liberty, and privilege of dredging and fiſhing for, 
and catching and taking oyſters in the ſaid place, 
in which in manner and form, &c, and this the 

defendant 
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and proteſting that the corporation have riot from | 
time whereof, &c. enjoyed the free right of fiſhing 


| replication. Similar Jene . to the ie 


demurrers Crs as; SIT 


be upon a traverſe, where the firſt traverſe is imma- 
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Abet is ready to verify; whereforey 861 An og 
dieſendant, as to the replication: of plalgeite b to — 

reſidue of the ſecond plea in bar, and u ieh relate 
to the tre ſpaſſes in the ſecond and four h counts, 
proteſting that Orford is not an ancient corporation, 


for oyſters, &c. takes iſſue on the traverſe in that 


to 5 vaſt Won't in bar. FTT 


5 dl 4 
| EIS 
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-Dinttovir to the firſt rejolnget ; and for cauſes of 
ne &c. plaintiffs ſnew the following: for 
that the defendants have not taken iſſue on the 
traverſe taken by the plaintiffs, but haye attempted 
to put in iſſue another matter Wich is mere in. 


5 5 


re een dec. e 29999 6 e 2,747 7 RN 


} 2 
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"Judyment'i in King g Bench pro quer. allowing the 


The caſe was argued laſt term by Wand 65 
plaintiff 1 in error, and Chambre for the defendants; 
and again this day by Bower for the nn Ze 
Blanc, Serjeant, for 120 defendant. | g 


* oO 


For the plaintiff i in error,—A traverſe may well 


terial, or puts in iſſue a matter of law. Yelv. 200. 
1 Str. 117. 2 Str. 839. Carth. 166. Hob. 104. 
1 Saund. 22. It is evident, that on the-plea, the 
general and prima facie right is in the public. 
4 Burr. 2162. 1 Mod. 105. 6 Mod. 73. 1 Salk. 


357. The traverſing that, is to traverſe a mere 
mauer 


- At. 


—— - 


| pt 2655 
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Raym. 41. By the traverſe in the replication, the 


plaintiff might have no right, yet if he could ſhem 


an excluſive right in any other perſon, he would 
recover, which am be ——_—_ = 
3 

It is alſo bad i in this; that. it e too much. 
In order to try any fact upon it, the Jocus in quo 
being admitted to be an arm of the ſea, and there- 
fore prima facie common, it would be neceſſary to 
prove a contrary right in the corporation. Their 


whole title is by this means in iſſue, conſiſting of 
the fat and legal inference. of all their title deeds. 
But the meaning of a traverſe is to > reduce the cauſe 


to a — N 


It is alſo bad as e e The plea is com- 
pletely avoided by the inducement to the traverſe. 


4 Burr. 2162. And therefore to go further is ſur- 
pluſage, and to be rejected. Cro. Jac. 22 ür. 


The replication is alſo. bad in too for - this that 


the declaration. being upon a claim of ſeveral fiſh- 
ery generally, the replication ſets out the right of 
the plaintiffs to be to a ſeveral fiſhery of oyſters only. 
This is not the caſe of a replication which merely 


does not ſupport the declaration, but depart from 
t: that my perhops | be cured by the defendant's 


3 rejoining, 


law, ,-arifing from the fat of the ocus i in 
quo being an arm of the ſea. The material point 
is, that the corporation have a particular excluſive 
right. That alone is deciſive of the right of the 
parties, and therefore the only thing properly tra- 
verſable. Beda v. Tall, Cro, Jac. 221. Lord 
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rejoining, or. „ the plaintiff have. 2 _—_ 
| badneſs.of the plea: but this replication ſhews that 
the plaintiff has no title. It deſtroys che declaration, ; 


and he therefore cannot recover, whether the'p 


* rejoinder in ſupport of the plea, be good or | 


| Jenk. 183, pl. 71. 8 Co. 199. 5. Low, 
| og Cutler v. Southern, 1 Lev. 195. Lutw. Eat. 


2402, As to theſe two laſt grounds of argument, 


the Court ſeemed e of ee 1 the 
plainciff i A 5 N 


By this ie it appears, a the: plainti 
not being entitled to, the whole fiſhery, but only to 
that for oyſters, cannot maintain treſpaſs. it _ 


have been an action 2 the dale. 2 ry g I 


| During - the argument, it was "; wa by 
Harn, Juſtice, that as the declaration deſcribes 
the locus in quo to be a haven, which is ſynonymous 
with harbour, and implies an inlet or arm of the 
ſea, it might be queſtioned, whether the pre- 


ſomption. ariſing from that deſcription in favour 


of the public right of fiſhery, ought not to have 
been rebutted by E for an excluſive G 
in the declaration | 


For the Saen ne in error it was arived; 1f the 


rraverſe taken in the replication be material, the 
paſüng ir by is bad. To fee whether: i ic de material, 
the cricerion is, whether the right can be tried upon 


it. In this poſſeſſory action, the defendant, by 
juſtifying, admirs poſſeſſion in the phtintiffs ; he 


then 3 under a contrary title in the King's 


| ſubjet | 


* * # 
"OR. 
. V. 
- Ne % 
* 


fobjefts anfange, W arm tk ibs hich FIT ION 

to all the king! ſubjects, or may be confined; The 
plea ſtates as a fact, that the locus in 420 is of the 
former deſcription, that it is an arm of the ſea, in 
which all the «ſubjects have a right to fiſſi: if this 
averment be good in the 3 _ e-denial'of i it PROD: 
be good i in Wespe . 0 


68.2 1 FS ö 


Ap Wan on g Pom Mens 3 "OY 
the debt, the replication-is, that it is the freehold 
of the plaintiff, and not the freebold of the defendant, 
or, de injuria ſua, abſque hoe, that it is the freehold 
of the defendant: the queſtion always being, whe- 
ther the land is the freehold” of the defendant or 
not. There, as here, the right may be in 'a third 
perſon; but it is preſumed to be in him in whom 
the poſſeſſion is admitted Te plea here is, in 
ſubſtance, that the locus in quo is the liberum tene- 
mentum of the ""_—_— for the uſe es all wn e ge 


8 19 
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The aſe prove only, chat tar is in arms of | 
the ſea a prima Facie right in all to fiſh. In private 
ſtreams, the prima facie right is in the owner of 
the adjoining lands. If in treſpaſs in a-fiſhery, the 
defendant pleads that he is owner of the adjoining 
lands, and that the fiſhery is his, the plaintiff might 
well take iſſue on the right of fiſhing, without 
denying the right to the land adjoining, although 
that right gave him the prima facie title to the 
aſhery, a as the being a an arm of the oy does here. 


The mochte is not bad for putting matter of law 
as well of fact in iſſve; that muſt often ariſe in 


pleading, 7. be Grocers _ v. Backbouſe, 3 Will. 
221. 


Bree 
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of the thing and n convenience n have 


er r nk in ent . 
5 be 


The objeRion, 1. * 3 is a | 


: or that 1t deſtroys the declaration, is cured by: the: 
pleading over, as the inducement is only form, and: 
within the 27 Eliz. And if the replication were 
too broad, yet that cannot be taken advantage of 
Thi the OP 74 5 58 plea i Is of the en —_— i 
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Sen Chief Juſtice—The Cao defired to be | 


a ſecond argument in this caſe, rather from 2 fi 


heſitation they feel in reverſing à judgment of the 
Court of King's Bench, than from any doubt ariſigg 


from the caſe itſelf. From the firſt, we obſerved; | 


this abſurdity to ariſe from the pleading. uſed in this 


. caſe, that the plaintiffs. might recover on the tra- 


verſe tendered by them, without any right, and 


even without poſſeſſion, in themſelves. If the rules 
of pleading allowed of ſuch an abſurdity, we muſt | 
have ſubmitted ; but where the rule is not pre»: 


ciſely and accurately fixed by precedents, the reaſon 


1 


grear wicht. i l an 


The 8 is | hae It hae . lad, _ 
this is like the caſe of a prima facie right in a 


private ſtream in the owner of the banks ; but the 


caſes are perfectly different. That is a mere inſe· 


rence of fact, and therefore the fact inferred only. 


ſhould be ſtated in the pleading, and the ownerſhip 


of the banks given as evidence of it. But the pre- 


ſent is an inference of law; and therefore the fact 
| from 
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Suppoſe the owner of the foil. 'of 2 8 
. treſpaſs; the defendant juſtifies as a public 


highway for all the ſubjects to paſs and repaſs at 
their free-will and cara g could the plaintiff, 


ſtating in the inducement a right of tolls, admit 


the fact of its being a public highway, and traverſe 
the right of all the ſubjects to paſs and repaſs? 
That is preciſely like: the preſent caſe ; the prima 


facie right in all the king's ſubjects can only be 
taken away by averment of a contradictory parti- 
cular right; and the nt muſt de oy ne 1 


ticular claim. 
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would involve the queſtion, whether the plaintiff 


or any other had an excluſive right, with all the 


facts and legal force of the different titles ſet up; 


but by putting the iſſue on the particular right, 
the defendant is put to traverſe ſome one part of 
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the title ſet up, which anſwers the real end of ſpecial 


pleas, by reducing. the queſtion to a ſingle point. 
The replication is not ſo broad as the plea, as has 


been contended ; the plea averred a material fact, 


of its being an arm of the ſea; the replication has 


admitted that fact; it ought then to have reſted 


upon the avoidance of it by the excluſive claim; 
but the replication waives that, and goes on to 


an immaterial traverſe, which the defendant was 


therefore juſtified in paſſing by. 
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1 glaſs makers, after having given notice to the 
proper officer of the filling and charging a pot with 
metal or preparation for the making of glaſs, and 
after a gauge had been taken by the proper ' officer 
in that behalf of the metal or preparation in the 
pot, did, without a freſh notice in writing according 
to the ſtatute 17 Geo. III. c. 39. /. 33. put into the 
ſaid pot certain other metal, material, or prepars- 
tion for the making of glaſs, contrary to the form 
the ſtatute, &c. The ſtatutes which relate to this - 
matter are the 19 Geo. II. c. 12. /. 7. and 17 Geo, Ill. 
6. 39. J 11, 31, 32, 33. + Fhe fact proved was, 
that after the officer had gauged the pot in quel- 
ſtion, the defendants cracked into the pot the 
moiles of the bottles as each bottle was made; 
and the queſtion was, whether this was contrary to 
the meaning of the ſtatute. The moiles were ex- 
plained to be a part of the material taken out of 


the pot with each bottle, and which adhere to the 
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in the ſame ſituation, ſection 33. The only ground 


cannot therefore be ſo underſtooe. 


„ making, and every bther remnant of what bad 
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this however opened a door to im » feln 
metal being put in under pretence of being: moiles 
The legiſlature 4 therefore provides (17 Geo. III e 39 
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rial, or. preparation, a and. wine pegs; han: been 
returned, leſt they ſhould furniſh a colour for 'other 
things; as it is agreed that when they begin to be 
come fluid, one fort of cullet cannot be din. 
guiſhed from another, or from freſh preparation. | 
lt muſt have been in the contem emplation .of the © 
_ Tegiſlature that moiles ſhould be reckoned: waſte, 
. for they have made a proviſion for it. The 38 
makes allowance for every other ſort of glaſs, at- 
+ cording to the common waſte; and the allowance of 
one fifth for glaſs bottles, muſt mean to inelüde 
the moiles, as without them the allowance 18 out of 
all proportion. The allowance, on exportation, . 
ſection 35, is upon the ſame calculation, and would, 
if the moiles are returned, be a premium inſtead of 


be returned, ſo may thoſe of a former, for they are 


of. it muſt be that they have paid duty; y ; ſo have 
broken bottles, drippings, and- all the cullet. If 
all theſe can be returned, as they are the only 
waſte, (that left at the bottom being allowed for 
ſeparately,) the allowance of one fifth is in fact for 
nothing at all, which would be an eee, ad 
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the act; and whether they have done ſo-or not, is 
immaterial. The ſays. that no metal, a 
or preparation ſhall. put into the pot after gaug- © . A 
ing. The bottles are within that deſcription. TW er 
are taken out and put in again twice before they 
are finally taken out. If the nature of the ma. 
nufacture preventa thoſe Words in the act fm 
having their full meaning, another, ſhort of that. 
muſt be reſorted to. The drippings J ˙· 
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which fall to the ground are waſte, . The diſtind ion 3 
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that muſt be underſtood, any which oould-furniſh 0 
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materials; but if it is ſtruck off and allowed to 
cool, it requires to be heated again at the ſame ex- —_— 
2 as the * heating. The legiſlature 1 
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Wood, for the defen ant,—Anciently, almoſt all 
covenants were conſidered as mutuz 
pendent; but that rule is now relaxed, where the 
nature of the tranſaction points out the one as de- 
the other. Goodiſſon v. Nunn, 4 Term 

Rep. 761. This was not to be the covenant under 

which the co-partnetſhip was to continue to ſubſiſt. 

The agreement was to be executed on or before the 

29th day of September for the partnerſhip, and the 

intereſt in' the houſe was to commence from that 
time; the 300 J. is to be paid on or before that day, 
for and in conſideration of his becoming à partner; 
then the articles of co-partnerſhip ought to have 
been executed before that day, otherwiſe the con- 
ſideration for the payment fails: and by the caſes 
cited, the party who is to make the aſſignment or 
grant, is to tender the conveyance in order to 
claim the conſideration to be paid for it; the other 
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of which. the prebend formerly belonged, and 4 1 

"the: ame in the Cottonian collection ; it was 

this effect : Extenta prelende, Sc. Pertinent 

« 7 in villa de Cave una carucata terre,” 

et decime Þredia 7 totius ville de Cave, es 

6 « dine fax; omnium praterum cum decimi, : lane t 

| em.” It then went on to ſtate ocher lands 
and rights in other 

in ſome the right to be decime Prediales et mixtæ, 
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gan, “ To tbe. vicar belong all manner of rithes except 
« corn and bay, woot and lamb; and are paid as fol- 
ff lows, to wit, &xc. it then enumerates the ar- 
ficles of which the vicars had received tithe, with 
the manner of tithing the ſame, agiſtment not be- 
Ing mentioned, The other terriers were to the ſame 
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it is found in the regiſtry of the chapter of York, 
and therefore is to be moſt ſtrongly 
ainſt the pr 5 -a member. of the chapter, 
on whoſe behalf it ſcems to have been taken, to 
iſcertain and preſerve all his rights; accordingly it 
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1 which are received im iately by the huſt 
= 1 as corn and hay ; but where the profit ariſes from 
. produce of the earth being taken and conſumed by 
3 other animals, che tithes are not predial but mint. 


The extent having enumerated the four articles 


„ which the prebendary is to receive, then ſtates the | 
Tights of the vicar, enumerating ſeveral artiele 
| Eo. and then giving all the other. ſmall tithes | 
 , words omnia minuta, Two articles of ſmall ti p 
having been given to the rector cannot weaken the t 


force of this general clauſe, ſave as to the 
cular exception. Thus, where A. deviſed all his | 
lands to B. and then reciting that he had 'orhe 
lands, deviſed Blackacre to C.; the 97 clauſe | 
- was held good ſave as to Blackscre. 8 284 
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ſon, if the words decims prædiales, as belonging to 
the prebend, meant all: the predial tithes, yet it 


would be narrowed by the ſubſequent exception of 


ſome predial tithes, hemp and flax and all ſmall , 
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well as the ſubſequent terriers, expreſsly aſſign to 
the vicar all kinds of tithes except theſe. four ar- 


ticles, corn and hay, 'wool and lamb. It is true 


they go on to deſcribe, the manner of payment of 
the moſt important articles, and omit. any mention 
of agiſtment; but the words, © and are paid in the 


following manner, to wit, imply that only thoſe 


ſpecies of tithes are meant to be enumerated, of. 
which the vicar was then in the common 1 
tion, and of theſe only the valuable are mentioned. 

To enumerate all the minute aticles which the vicar 
had received, or was entitled to receive, if they 
aroſe, would be abſurd. and impoſſible, Beſides, 


where the whole reſidue is given, although fol- 
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riers, and turnips and potatoes, and other articles 
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So in the c ſe of Mah Bart. v. K. 

Term 1784, where one layman filed a bill 

another to eſtabliſh a right to tithes in « 

farms; the Court diſmiſſed the bill; foi | 
pe ing doubrful, the Fan r ps 

- muſt gelt 'eltabliſh his right at law, which is the 

proper tribunal for the trial of right on equivocal 

poſſeſſion, . and for the conſtruction of deeds unde 


which parties claim. 
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"fa 0 ts” of That} v. Onto, the tettenint 
having fer up a payment in lieu of tiche-hay, .- 


| which the Court conſidered as a bad modus, 


and thereupon gave Judgment for an account of 


tithes, conſidering the vicar's claim as eſtab- 


liſhed by the payments; upon a writ 'of error, 


the Houſe of Lords directed an iſſue to try the 
nature of the payments; Lord Mansrittp de- 
claring his opinion that, ona vicar's title being ; 
diſputed, unleſs it is perſectiy clear, a Court of 


Equity ought not to have made a decree with». 
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In the caſe of Carr v. Henton, i in 5 Cb 
where the vicar ſued for all ſmall tithes, (whereas 


the impropriators of the rectory denied the endo- 
ment,) and he produced a decree in the Exchequer 5 
for an account of all ſmall tithes in a ſuit by*his 
predeceſſor, in the reign of Ch. I. yet as that de - 12 
cree was not binding, the patron not being a party, 
and as it had never been acted under, the Court” 
thought the caſe not ſo clear as to warrant a decree. 
in favor of the vicar, and directed an iſſue to tr7 
whether he was entitled under the endowment or 
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would, as of courſe, have directed an iſſue to oy 


the nature of the modus or endowment, before they 
would decree gud bis; common-law right 8” 
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In this cle the plaisir claimed all fmallrithes * e of 
an endowment to that effect, which he produced. The deſend- 
ants infiſted that he was only entitled to a yearly payment of 
61. 135. 44. from the rector, to whom all the tithes belonged. 
lt appeared that in fact this ſalary had long been paid to the 
vicar in lieu of all tithes ſubſequent to the endowment ; and in 
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king Henry the eighih's time a ſurvey' was taken of the pariſh, 


dy which this ſalary alone was found to be due to the vicar; 5 


and in fact the rectory was frequently afterwards granted by the 


crown, with all tithes great and ſmall, reſerving the penſion of 


61. 13 5. 4d. to the vicar; The vicar had never had poſſeſſion of 
the (mall tithes as far back as could be traced. On the 14th of 


OAober 15 C. I. a ſuit being inſtitoted in this Court by the then 
lay rector (who was patron of the vicarage) to have his title to 
all tithes and the penſion of the vicar eſtabliſhed (to which the 
ordinary was not 4 patty) ; the Court declared the vicar to be 
entitled, under the endowment, to all the ſmall tithes, This 


decree was never put in execution ; the parties having probably 


ſoon after come to a compolition, by which the vicar had agreed 


do accept 13 J. yearly, whereas the tithe of wool and lamb at that 


time was proved to have amounted to 'go/. a year, Since the 
time of the ſuit that payment of 13/7. a W had been regue 
larly received by the vicar. 


Upon this caſe the Court diredted : an ie to try I the 
vicar was entitled to all the ſmall tithes. 
afirmed by the Houſe of Lords, l 
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riſh before ſhearing time, and the penny and half- 
penny modus had been inſiſted upon às . — 
the Court muſt have directed an ive" to alter 
whether the wool or the agiſtment was the Thins 
covered by that modus, as was done in the caſe of 


| Bennet v. Read, in this Court 1785, upon the far- 

mer ſetting. up an agiſtment-modus- But if in 
either character ſingly, as rector, or as an occupier 

of lands, the defendant would have been entitled to 


have the opinion of a jury upon his claim, the 

- Uniting. e two nee me oe bin of 
: . t. 5 

. in reply—In diſcovering the Ew nature 


of the endowment, it certainly is material to con- 


ſider the manner in which ſuch an agreement would 
probably be made. The tithes were to be divided 
between the prebendary and the vicar. They have 


not divided them into great and. ſmall. tithes. It 


was hardly poſſible to enumerate all the different 
articles which then did or afterwards might ariſe in 
the pariſh, and allot each article. ſeparately, The 
natural and probable diviſion. then was, to give 
certain articles to the one, and all the reſt to the 


other party. The whole evidence, the extenta - 


bendæ, the terriers, and the perception of each nev 
ſpecies of tithes ſucceſſively, prove ſuch to have 
been the agreement, and the general clauſe to have 


been in favor of the vicar; while there is not one 


| hint, f in any part of the evidence, of a general clauſe 
in favor of the rector. Whether that general elauſe 
extended to all other tithes, according to the ter- 
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— ws TC Q@' n by” 
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ing covered by either: but if it were material to 
determine that queſtion, greater credit ſhould be 
given to the terriers than to the extenta prebende ; 
for the latter appears to be taken for the preben- 
dary's uſe alone,' whereas he, being alfo a land- 
holder in the pariſh, is conſtructively a party to 
the terriers as well as the vicar; and therefore, 


if there were any. tithe of wood, it a 80 to 


the vicar. Me 

The ain Wh one penny the every Re and 
one halfpenny for every lamb, brought into the pa- 
riſh after Candlemas, and carried out before ſhear- 


ing time, is eyidently a modus or payment for the 


wool carried out on the backs of the ſheep. - The 
canon law ordained a diviſion of the wool between 
the two pariſhes, and the ordinance of archbiſhop 

VWinchelſea confirms the ſame rule; though never, 


perhaps, the law of this country, yet it was gene - 


rally underſtood to be ſo. By that ordinance no 
part of the wool was due, unleſs the ſheep had de- 
paſtured for thirty days within the pariſh; and the 


proportion of the wool increaſed according to the 


aumber of days above that time: to avoid all diſ- 
| putes and frauds as to the number of days during 
which they remained in the pariſh, an average of 
payment for all is a fair and Juft compolition. 5 


In Ellis v. Saul, 3 Chicf Baron, ſuſtained 
ſimilar moduſes on their own ſtrength alone; he 


there ſaid, that he did not know why a cuſtomary 


payment antecedent to the tithe _y due, may 


nor 


— 


all tithes only, according to 
the extenta, is immaterial, the preſent. demand be- 


3˙⁶ 


| reaſon why «.cuſtor AIR a, > A m 


2 « 
. 1 R. * * S Fa eb ” 
$ 4 " - 0 "$45 Je 9 * th * * : . 
Fe 0 * . ; 34 11 MF Fl. . „ 71 : * 
4 1 ; 16 89 
- * . * 

5 F -N IF 2 
. $4 | 252 j 2 
% 2 1. ; 3 9 0 7 2 

* 2 


| particular time, bur ogy SY he pay al T7 $ 


ſheep or other cattle. The payment for 5gitmens 
of lambs would be plainly unjuſt, for.during that 
part of the year the greater part of the lamhs could 
not have begun to eat graſs, and no ee 


can Wa . they are een. 


1 it 8 alenely. to 1 Court a | CC 


to the evidence, . agiſtment-tithe.. belongs 40 the | 


wicar, there can be no reaſon; for ſending 


iiſſue. An iſſue is only intended for Ke ſh 
conſcience of the Court upon diſputed facts, Here 


the whole, reſts. upon ancient writings, and Par 7% 


of the meaning and credit of which a re 


be but very. imperfect judges ;. and which, vght 
therefore to be decided upon by. the Court: 


Moſeley, 266. Even upon mere matters, of, fa 


Court of Equity often decides. Pococt v, Ai 


Bunb. io. And ſo in eſtabliſhing a ace = 


v. Maiſters, Bunb. 161. The rankneſs of. , mog 
is a mere matter of fact, and yet has always be been 
decided by the Courts of Equity, without any jury, 


where they have ſeen no doubt. Pike v. Dowling, 


2 Blackſt. R. 1257. and Moore v. Beckford, before 
Lord Hardwicke, Ch, Hil, 2X7 50. cited a; + FED 
| Juſtice, ibid, 1259. eee . 
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of a jury; where the rights of the 


bound by the decree; as in a ſuit between all the 


proper parties to 4#ablih A modus or other claim. 


But this bill is only for an account; che decree 
dinds nöthing. Corts of Equity are alſo” more 


cautious of deciding on a queſtion of tithes, w | 
the claim might be eſtabliſhed at law, as i in Nrediel 
tithes, which come only collaterally before a Cdurt 
of Equity; forban account; than where the prin- 
cipal queſtion is properiy within their on juriſ- 


miſſioners having taken improper depoſitions, is a 


fact unknown tothe Court; they onlyck now the 


evidence vhieh could legally be reads and: there- 
fore cannot "Opps your eg. evidence 25 be 
eee 5 * B71 : 122 1 30.5 9 425 2 58 19 3 31 1 "Us 


; 
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05 the: WO of e v. Aren N Was: very 


rode evidenee on both ſides, and the Court did 


direct an iſſue, though the bill was for an account 
only (the croſs, bill having been diſmiſſed). There 


the decree in favour of the vicar. was not followed 


by pernancy of tithes; and the impropriator ſhewed 
a ſubſequent. judgment in the Eccleſiaſtical Court 
in his favour, which, although coram non Judice, 
was ſufficient to rebut the preſumprion acifing t from 
the other decree. | 


—_ 


e 
7 unt v. pe voy vi hs endomment being of 
fotum altaragium, which can only be conſtrued by 


lege, and there being no uſage as to agiſtment- 


tithe, 


| — 5 
* x veryicddthobs of deciding without the afliſtanee X 


:to-agitment=tithes3\ and this 
diſtinction is taken in all the caſes. The com- 
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_ tithe, the-Courr | thought the vicar has; 2 
doubt in his favour: they did e iſue, 
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ſpace of time was proved in other perſons. - If that 

Court of Law was the pl ce. to. 
and accordingly the bill was, 
diſmiſſed. The caſe of Mawbey v. Edmead was a 
bill to eſtabliſh the right of one layman to tithes 
againſt another. The Court refuſed to dent 


was tortious, a Court 
determine- the right ; 


it, and diſmiſſed it as a mere ejectment bill. E.. 


wards v. ann. was . n chen 
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Ins the preſent wiſe: chars: is no „ 1 law 
we ſeek not to eſtabliſh the right, and a decree dei 
not bind; there is no pernancy againſt us, undi the 
whole evidence is ſo clearly for the vicar, that no 
ſerious doubt of his title can be entertained.” No 
cafe can be ſhewn where: in ſuch circumſtances a 
Court of * has held 8 9 


— y © 


4 : A 
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if fo, the preſumption i in his avout, as redvy 5 
to the ground. | | | 


 Surton,—That does not cxprefily appear i from 0 
evidence, but he is treated as rector 


bill and anſwer. 


« 


Tuoursow, Baron. Does it appear 
evidence that the rectory belongs to the prebend 
ary? He may be a mere portioner of tithes, and 
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Meeborgte: Chief baron, this day aeliveredthe 


a this in ths act; as vicar of South Coke, 
claims agiſtment-tithe. The defendant, conſidering 
himſelf as impropriator of the rectory, alſo claims 


it; and hav'infiſted, that he is entitled to an iſſue 


to aſcertain the right to this ſpecies of tithe; and 


more particularly fo agiſtment-tithe 'of ſheep: de 8 
paſtured in the pariſh. To determine whether we 


have ſufficient grounds for a decree, without 22 
the queſtion to be tried at law, it will be neceſſary 


to conſider the {evidence that is before bend ha 
It is very clear. that a rector is prima facie entitled 


to the whole tithes; and the vicar can claim no- 


thing unleſs he can ſhew an endo went, or ſome 


evidence from which Acende ment an cartoon 
tied. | A 5 2 © 25 3 | | a 


5 2 5 Ml N 
F £2 * n bay. | 5 


Hers 4 A aſs ite an ancient "—_— 


wett to him and bis predeceffors-of one petiny for 


every ſheep, and an halſpenny for every lamb, 
brought into the pariſh #fter Candlemas, and fold 
out before ſhearing· time; and inſiſts on this as a 
perception of agiſtment- tithe. The vicar ſhewy a 
common money-payment made to the vicars for the 
laſt forty years for turnips ; five ſhillings per acre 
for turnips pulled, and two ſhillings per aere for 
turnips eaten off the ground; and inſiſts that the 


latter is to be conſidered as perception of 8 ; 


nn in his n 


But it is clear, that this pn to the vicar 
Was not made under the iden of being an agiſtment- 
tithe, 


Payment of a 
compoſition for 
the tithes of 
turnips, whe- 


ther pulled or 


A modus of Tbe ancient payment to the rector 


is a wool-mo- e feed. Reynolds v. Vincent, Bunb. 1. 4 
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— ebe b sens f it, ſay, they 
| r ever beer it 


neither party know nothing ede beg 0 ! 
nan agiſtment- 


tithe, 33 
. 


of «dy: ſuch: digi en this, which waz net wadet- 
r. 8 Lee that ſtood to be paid as agiſtment: tithe, cannot be con- 
©: idertd as pernaney of chat ſpecies of tithe, bot 
merely as proceeding from a confuſed notiog of the 
right of the clergyman to ſome ſatisfaction for the 
3 of ehe if wh 0 ee have 
- recen N tith " OO. eld 


ritt zue nn gut al o 9 211 e 3 20 
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ane penny or manly. conſidered as a payment for — of 
der ewf Eb, ſheep and lambs. ſold out, than as enen 
— . tithe. The halfpenny for lambs; . in 
3 lar, can hardly b be conſidered as ſu ſuch,; „The, proper 
Bearing dme: time to pay tithe, of Jambs,. is when they can unk 


2 
— 
5 


e. low v. Edmonds, Bunb. 308. It would be highly 
unjuſt, that lambs, vhen not eating, ſhouid pa half 
as much agiſtment-tithe as ſheep; but — 1M 
does bear chat proportion; andi in Biſhop M incbelſes 
Inſtructions, this very proportion is directed for 

the clergymen to obſerve. in tithing wool.;. Itis.« 
common payment for the wool-tithe, but unknown 

as an agiſtment-modus. Every. circumſtance tends 

to prove that this is a compoſition for the wool on 

the backs of the ſheep, and lambs. fold out of the 
pariſh; and it therefore appears that there 1.00 
evidence of- re. of Amen pile on eicher 
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he. vicar A to * „ of all ſmall 


ke except wool and lamb. The firſt piece of 
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a TR 0 ö 1 5 
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evidence in ſopport- of this claim, is che d extenta 


prebendæ, the date of which muſt have been before 


the year 1 312, as it mentions the Knights Templars 
as den in en a lands 1 in FOR n 


irt is 3 to e thy in acſeribing he 
a of the prebendary in the pariſh of South 


Cave, the extent does not ſay, that the reFory 


belongs to him, but only the predial tithes ; and 
in the next pariſh, it expreſsly mentions the rectory 
itſelf as a part of the prebend. This difference of 
language raiſes a great doubt, whether in fact the 
_ of. Soup Cave was ene to the e 


z 
2% * 8 3 - 


In deſeribing the 540 10 his vicar, it uſes the 


nere words omnia minuta; and it has been argued, 


that this cannot mean all ſmall tithes, for then it 


ſhould have been 1 in the feminine gender; but can 
only refer to the other ſmall dues of the vicar: this 
conſtruction is negatived by what immediately fol- 
| lows, ixjuſte tamen detinentur decimæ de p iſcaria de A. 
Although all ſmall tithes belong to the vicar, yet 
this particular ſmall tithe is vyjuſtly withheld from 
him. Then the words omnia minuta muſt refer 
to o ſmall tithes as well as other dues. 


This is Rrongly pv KATY by the fact of the 
vicar's having conftantly taken all new kinds of 
(mall tithes as they have been introduced into the 
pariſh, The progreſſive additions to their claims 
in the terriers, do away the idea of either the ex- 


tenta prebendæ or the terriers being meant to enu- 


merate all the articles to which the vicars had a 
right, 
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5 prebende and the terriers appear to us ſufficiently to 
prove the nature of the endowment, it is not pro- 
bable. that any material parol evidence ein be 


2088 IN THR: lesben 2 35 55 | 


| Jed, except i in Shinn dre the Wee of * 


Tiers as to ſome undiſputed facts; and a6 the extents 


given. Thus, in the caſe of Barti v. 


1 Wilſ. 170. parol evidence of enjoyment far fiiy 


years, contradictory to the written documents, was 
das Weir to be an N on the e right 


* 


The e reſts « on his cn rightal 


rector, but has not made out his title to that ch 


Serjeants Inn 
Hall. 


17th Fuly 1785. 


A modus of 
two pence, 
payable by 
every houſe- 
holder, inha- 


- bitant in the 


pariſh, for all 


racer: it is doubtful whether he is not a mere 


portioniſt of certain ſmall tithes, and certainly he 


Has 15 . MY fall: tirhes, N Long | 


: 


| The extenta . Fro « Hemd . 50 
nature of the endowment, and is ſtrongly con- 
firmed by the terriers. As the whole turns upon 
written evidence, and the decree does not hind: the 
right, we think, according to the determination of 
the caſe in Wilſon, that an iſſue is ee 
and the decree ought to ſtand?. 4 Ee 


2 1 have been favoured with 1 flowing. notes. re wo. of. 


the caſes relied oh in the argument of er v. Barnard... 


8 v. READ 11 Ouhers. 


Bill by the rector of Long Sutton in Lincoloſtire, who 6h at 
leſſee of the vicar, againſt the defendants; occupiers of land in 
the pariſh, for an account of ſeveral . * e 
larly of agiſtment- -tithe. „„ oe Wie 


FR 


The defendants ſet vp 2 modus in lieu of this £4 ſevenl 


tithe of fuel, of other tithes, An iſſue was directed, and at the trial at Lincols, 


a verdict 


TRINITY: TERM, '33 "GEORGE. ni. 


laid. It was in theſe words: “ That every perſon: being an 
« houſeholder inbabitant within the ſaid: pariſh, and occupy- 
2 ing a meſſaage; cottage, garden, orchard, yard, land; mea: 
dow, paſture, or marſh" ground, within the ſame; has, from 


« time whereof the memory of man'runneth not to the contrary; 


paid and been uſed and accuſtomed, and of right ooght to 


„ pay, to the vicar of the ſaid pariſ for the time being, the 
« ſum of two pence at the feaſt of Zafer or afterwards upon 
« reaſonable demand, by the name or names of Hearth filver, 


ment, and of 
wood, is a 


good modus, 


« Garden-filver, Shot, and Waxen-filver, in lieu and full ſatis: 


« faclion of all and fingular the tithe of herbs, roots, flowers, 


« apples, pears, nuts, and other fruits; in or upon any garden, 
1 orchard, or yard occupied. by ſach perſon within the ſaid 

« pariſh, yearly growing, ariſing; and renewing, and: of all 
* wood, cuttings, topf 
year, upon land occupied by ſuch perſon within the ſaid 


« pariſh, and of all herbage and agiſtment of barren and un- 


« profitable cattle, kept, fed, and depaſtured by ſuch perſon, in 
„ the ſaid pariſh, or the titheable places thereof, in ſuch year; 
„which ſaid ſum of two pence hath been, during all the 
« time aforeſaid, accepted by the-vicar of the ſaid pariſh for the 
« time being in lies and full ſarisfaQtion of the tithes aforefaid. * 


Another maine was alſo ſet up and found by the j jury, c „That 4 
« every perſon, reſident and occupying lands withio the ſaid 
* pariſh, and having theep fed and depaſtured there, ſhorn 
* within the ſaid pariſh in any year, and fold and ſent out 
« of the ſaid pariſh after the 13th day of February, commonly 
called old Candlemas day, in the next year, and before the 
© next ſhearing time, or which have been bred in the ſame pa- 
“ riſh, or brought into the pariſh after the ſhearing time in any 
«« year, and ſold or ſent out of the ſaid pariſh after the 13th 
« February next following, and before the next ſhearing time, 


© bath paid, and for all the time aforeſaid been accuſtomed to 


* pay, and of right ought to pay, to the vicar for the time 
being, the fum of three pence for every ſuch ſheep, in lieu 
and full ſatisfation and diſcharge of the tithes due 2 d pay 
* able to ſuch vicar for ſuch ſheep, &c.“ 


The deſendants inſiſted, and it appeared to be true, that * 


3 bad been recovered from the ſea, being Rill OP markh 
nd, | 


" 


P, Lyces 


ge, and croppings of trees cut in ſuch 


Another modus 
of three pence 
for all ſheep 
carried out of 
the pariſh be- 
tween Candle. 
mas and ſhear- 
ing time, co- 
vering the ſame 
place and per- 
ſons, does not 
contradict the 
former modus 
for agiſtment, 
but is only to 
be taken as li- 


miting it in the 


extent covered 
by the latter. 


<A 
* Et 


. 
| 1 | | \ 
1 verdit was found: eſtabliſhing a modus different from that fruits, of agiſt- 


_ but not more ſo, Startup V. Dodderidge, Salk. 657 · 


"CASES IN TEE EXCHEQUBRS / 


8 Manifeld, Newnham, and Ainge, for as plaintiff, 5 


objeded to theſe moduſes on ſeveral grounds. The firſt modal 


covers different ſpecies of tithes the moſt diff milar to one ano- 
15 ther, ſome being great tithes, others ſmall, an the waxen- filver 
evidently relating to the altar dues; the forme 
tithe payable to the redlor, the others to the vicar; the former 


are enjoyed under the common-law right, the latter under the 


the wood; is 4 


endowment. The payment being entire, cannot now be appor- 


tioned; yet it is clear from the names, that they had formerly 
been diſtin@ payments: then the names contredit _ ee 
an nenn entire POS | | . 


* 


This modes. is alſo cad ts 1 wehe, in 1 ww: 


We things which the perſon paying the modus may net 


have, as for the produce of a garden, when he has none; and 
one who has a yard, pays the ſame as if he had an orchard and 
soo acres of land. This was admitted to be a valid objeclion, 
Anon. 1 Vent. 3. If the occupiers reſide at a diſtance from the 


pariſh, nothing i is payable under the modus; but the vicar moſt 


have a certainty of the. continuance of the payment, or it is bad. 
Lady Greſbam's caſe cited Cro. Eliz. 139. Carleton v, Bright- 
well, 2 P. Wms. 462. If the inhabitants are reduced to ten, 
the whole pariſh will be covered by a modus of twenty pence; 


Travis v. Oxton is a caſe in point, to ſhew that ſuch uncertainty | 


vitiates the modus. A modus ſhould be ſuch 'as may have 


_ ariſen from a reaſonable agreement at firſt ; but this is-unreaſons 
able on both parties. It is unreaſonable that a cottager ſhould . 


pay the ſame for his cottage which was a fair agreement ſor the 
largeſt farm. To the vicar, it is unreaſonable that his payment 
ſhould be. uncertain. It ſhould have been a certain "PRs 
annexed to a certain quantity of land. | 


| The t two moduſes contradict and invalidace; one another: the 
firſt is a modus for all unprofitable cattle, including, therefore, 


_ ſeep during that period of the year when they are unprofitable 


the other modus is a different payment for the ſame thing; for 


the ſheep would otherwiſe pay agiſtment-tithe during that time; 


and the modus is. therefore an agiſtment- modus as welt as the 


other, covering part of the ſame article, WES, 


Jacbher, Dube and Mitford, on the other fide, —The- pay- 
ment in lieu of tithes ought to be as certain as che tithes them- 


Hard- 


— r 


the we 
latter 
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Hardafth v. Smithſon, 3 Atk. 246. The orchard may be rooted 


up, and the houſes fall to ruin; the modus will then be loſt, 


but ſo would the tithes of three out of the four articles included 
in the modus. If a man refides out of the pariſh, he pays tithe 
in kind. This was a neteſſary encouragement to refidence, when 
the pariſh was lately recovered from the ſea; and à particular 


local reaſon will make that good which might otherwiſe be held 


2 bad preſcription. | "IOW v. ee 1 1 Lord Raym. 28 


Here ſomething nt be paid, and that is al that is ak 
by the law as to the certainty of a modus. A preſcription for 


a lord of a manor to keep up a bridge, in reſpect of a toll, or - 


to keepabullora boar, is good; each party calculates upon an 
average probable profit :-yer the bridge may be diſuſed by all 
but one or two, and ſo the toll become of no value. The pariſh 
may get into a practice of buying young ſtock inſtead of rearing, 


and ſo the bull or boar be a loſs to the owner; but the proba- | 


bility was otherwiſe. So here, there is an- encouragement to 
reſidence by the modus; the probability is, therefore, that the 
number of inhabitants will increaſe; yet they may be dimi- 


niſned. The ſame objection was taken in the caſe of Chapman 


v. Monſon, 2 P. Wms. 565, and 9 


There is a a between a preſcription and a cuſtom. 
The former muſt be conformable to the general law; the latter 
is a ſubſtitution of a particular local law for the general, and 
will be ſupported from its antiquity alone, as Gavel kind, 
Borough Engliſh, &c. So in tithes, many regulations are gdod, 

by way of cuſtom, which would not be good as a preſcription; 
à to take tithe of fiſh, or of animals fre nature. A general 
rule of tithing, attaching upon a diſtri and not upon particular 
pieces of lands, i is a cuſtom, not a preſcription. 


The ſecond 3 evidently ariſes from the old eeclefiaſtieal | 


rule with reſpe& to the mode of tithing ſheep. The only tithes 
underſtood to be due, were wool and lamb, If ſheep were 
removed from one pariſh to another between the times when 
thoſe tithes aroſe, the clergyman of the one pariſh paid a certain 
Proportion of the wool to the clergyman of the other, or money 
in lieu of it; or the pariſhioner might make a recompence for 
the wool loſt by the removal. This modus is evidently of the 
latter deſcription, and was not conſidered as an agiſtment-modua 


% 
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1 Both the a may the 
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. 


beginning, becauſe they were then voderflood over 4 ifferen 
things, although it is now known, that the la age in which 
the firſt is found would cover both. If the Whole is covered. 
by the fir madue, and the ſecond is thereſors * it 


N — 


__ ajeded} it renppt invalidate it. 0 ee 


The judgment of the Court was this * delivend * bow . 
Barons: in the abſence of Lord Chief Baron SKINNER. 1 


1 has been orged as an objedlion in point of law to . 
modus, that it is one entire payment for diſtiat ſpecies of tithes 


of different natures, without aſcertaining how much is due for 
each; and the payment, in fact, admitting of no integral divi- 


fion or apportionment. , In truth, it is an aggregate ſum made 
up of ſeveral diſtinct payments marked by different names, dif." 


tinguiſhing the different Purpoles to which each was originally 
applicable. They object Further, that it is unreaſonable, being 


unequal and uncertain in point of proviſion for the yicar, and 
that, as applied to land, it is floating and ſhiſting, and covering 


an uncertain quantity « of land, and depending upon the accident 
- of the inhabitants occupying more or leſs; whereas it it faid, 


that where a modus is pleaded to cover land, the land ooght to 
be ſpecifically ſet forth. „ „„ 


The argument in ſo apart of the firſt & chjefica, yy * 
upon the reaſon of the thing ; ; no authority was cited in ſapport 
of it. It muſt be admitted, that there is reaſon to imagine that 
| the hearth ſilver and garden-/ilver, which are known and fami- 
liar denominations of moduſes, are ſor the tenth of the fuel and 
wood ſpent in the houſes of the inhabitants, and for the tithes 
of the gardens and orchards, were applicable to thoſe demands 
only. Shot, and waxen-filver, are terms leſs in uſe ; however, 
their true import mult have been diſtin from the two former. 
Whether the payment now infifted upon of one ſum of two 
pence, is capable of an integral diviſion aud apportionment to 
the ſeveral ſpecies of ti:kes covered by it, will depend upon 
the matter of fact, whether theſe ſpecies of tithes were three or 
four in number, conſidering fuel and wood, in : general, as two. 
It js in fa& at this day applied to four; 7. 6. fuel, garden, wood, 
and agiſtment, and in that caſe it will ids of an integral 
diviſion and apportionment. Suppoſing the payment of tuo 
pence to be capable of a ſtrict apportion men t, it will follow, fo 

r 
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or ee deer bs bee combine un n dnn, 
. e 

eppes Wei to be capable or fach an mnt „ 
muſt then be concluded; that the diſtinet payments were 955 © bee pate 
time or other compounded ſor by x groſs ſum, The only thing 
for us to conſider in this payment is, whether the combination By, 
or compoſition took place before the time of memory. If it did. . 
it is juſt 46 binding as the ſeparate payments would have been 
If it took place fince the time of memory, it would be in ths ; cru 


nature of a temporary compoſition, which being determined 
either by the vicar or the inhabitants houſeholders, the ſeveral 
diſtin payments would be revived.” Ir this is to be the clear 
reſult of our deliberations, and of all the inquiry into this Pay-, 
ment, it is hardly worth the pains and expence that have been 
beflowed upon it, This inquiry might bave been flopped in limine, 
by obſerving that it went to matter of fact and not of Jaw, and, 
that the fact is concluded by the zdmiſſion ny this de dem an, 
inmemorial payment. 0 288“ 
Taking it then as an imme morial payment in ſatisfaction of 
the tithes to which it has been in fact ee what is the Lanes 
objection to it in 2 point bf Jaw? FE a 


Can it be objected, that there can 181 no > wild compotition for: one entire pay- 
ſeveral diſtinct ſpecies of tithes by one entire payment? Or can 1 
it be objected, that this payment may not be called or known, diſtinct — #7 
or diſtinguiſhed, by any denomination. which the parties think tithes. 
ft to annex to it? All the tithes of the pariſh, the diſtrict, the: 
farm, the meſfosge, or the garden, may be ſatisfied - by a 
modus conſiſting of one entire ſum, greater or ſmaller. So may 
part of theſe tithes ; the great tithes, or part of the great tithes ; 
the ſmall tithes, or part of the ſmall tithes. Why not fome 
great and ſome ſmall tithes? As to the denomination, it is 3 
enough to ſay it is perfectly arbitrary. Upon the whole, there- > 
fore, we are perfectly ſatisfied that this n. not to * im- N 


e upon this head of objection. 


| The next oje gion okay to this meds is, / that it is W 3 
able, being, as it ig alleged, unequal and uncertain in point TT 

of proviſion for the vicar, and . uncertain in another: reſpe, a 

as extending to cover the tithes of an indefinite quantity of 


1 4 
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wee e . gore aer ought, $0rbs: cid. 
= | I cally marked. | i d ee 


t is no objec- There FOR is 3 in | this modus, or amercin. 9 
tion that it falls habitat bouſeholder without. a ſoot, of land, pays as much ache. 
unequally on FA | 

the pariſh. | 


| | the pariſhioners inhabitant houſeholder whovccupies t the Target far: 
| by being as And there i is this appearance of its being — chat he 
NT mere inhabitant houſeholder ſeems to, pay for tithes where, he has | 
{imall as of large not all the titheable matters for which he pays a ſatis faction: 6 
1 and but i itis rather for. the. pariſhioner than for the vicar to ſtate theſe | 

| objections. However, from whatever quarter they come, they 
certainly prove too much. There can be no modus, hy a money ] 
payment, to. which the ſe objeQions will not in ſome degree c 
apply ;. as in the.moſt familiar inſtance, and that which makes 0 
part of the preſent caſe, the hearth-money and the garden- 2 
money; one hearth or garden pays equal with another, and the, | 7 
h 

u 

h 


cottager pays the ſame ſum which is a ſatisfaQion for the whole 

produce of his opulent neighbour” s extenſive kitchen garden, If 

tlie neceſſary conſequence of this kind of modus was to be an. 
objection to the my of it, there could be no ſuch modus. = l; 
r EM 

" In truth, there is nothing i in thele objeRions ; the inhabitant 

houſeholders have entered into a compoſition for their tithes, by 


a money-payment rated upon them. In the caſe of inhabitant m 

houſeholders, they are all capable of taking the benefit of it. Lord ca 

-— " Hardwick anſwered a ſimilar objection to a hay modus in Hard. th 

| caftle vi Smithſon, by ſaying, that they may all have hay if an 

they pleaſe. The modus has this degree of equality; that no | 

one can 'preſcribe, or can ſet up any excluſive claim to cover 2 

more titheable matters than another; and the main end and pur- pa 

poſe of theſe compoſitions is, to avoid all reference to the quan- of 

tity of Uthenble matters which are actually dane e in 

Eg 8 UL 

The inhabitants The objeRtions which wi immediately to concern the inte- cla 
of a OY reſt of the vicar deſerve..more attention: if the modus is un- 

8 certain in point of proviſion for him, if it ſhifts and fluctuatet A 

of law; and fo as to hazard that proviſion, it ought not to be eſtabliſhed. fair 

_— — It is ſaid to be uncertain, becauſe the number of the inha- Suc 

in their nature, bitant houſeholders may be reduced; in conſequence of which» lan 
— 925 the compoſition of the vicar will be loſt, Undoubtedly, if the 

them. © number of houſes is reduced, and the reduced number oc- 1 

cupy as much wood-land, and agiſt as many unprofitable, a di; 

IEP as the nian number did, the vicar would ſuſtain bliſt 


a loſs ; 


8 loſs; upon the other hand, he certainly gains by any in- 


creaſe of the number of houſes; and it may happen that he 


may not loſe. by the reduQtion; for if the land occupied with 


decayed houſes falls into the denomination of land occupied by 


out-towwners,: he wouldireceive tithes in kind of thoſe; and the 
conſequence of that is, the decay of the houſes will operate as a 
benefit to him inſtead of a prejudice. The vicar ſeems therefore 


to have the advantage from the ſpeculation of this increafive and 


decreaſive number of houſes. But the anſwer given at the bar 


to this objection ãs the true one:; the recompence is certain to a 


common and reaſonable: intent, and more is not required; My 
Lord Hardwick's words in Hardcaftle v. Smith/on, where he treats' 
of this doctrine of the certainty or probability of the reduction 
of inhabitant houſeholders, were, that it is too remote conſider- 
ation. Two houſes, in particular, may decay, and may not be 
rebuilt, and the modus dependiag on the exiſtence of two ſuch 
houſes, may be objedted to for want of certainty. of duration, 
which occurred in the eaſe Cro. El. 139. But the inhabitant 
houſeholders of a town or vill are perpetual in conſideration of 
law, and cuſtoms and uſages which are perpetual in their 
nature, attach upon them. op e ia bool 5 acotoenys 


The queſtion, as to the quantity of land covered by this: | 


modus being ſhifting and deſultory, and the application of the 
caſe of Travis v. Oxton, the laſt authority upon that ſubject, to 


the caſe now before the Court, are the main points of the cauſe, ; 


and upon which our opinion has been ſome time ſaſpended. 


2 


A preſcription that 4. B. and all thoſe whoſe eſtate he held in A modus co- 


particular lands time out of mind, paid ſo much, in ſatisfaction 
of ſuch and ſuch tithes ariſing upon thoſe ſpecific lands, is what 
in the old books is expreſſed by the term, preſcribing in a gue 
Hate; the plain Engliſh of which is, the right or privilege 
claimed by preſcription, as annexed to particular lands, 


"This ſuggeſts a ſatisfaQory reaſon for inſiſting upon the cer- 
tunty of the land in that kind of modus which is preſcriptive. 
Such a preſcription can no more exiſt without a certainty in the 


lands to which it is annexed, than a ſhadow without a ſubſtance. 


There was an obſervation ſuggeſted at the bar, that there was 
a difference between a modus ſtrictly preſcriptive, and thoſe eſta- 
Diſhed by the cuſtom of the place, which will be found to have 
| | | a ma- 


—— 


would be bad. 


vering a pariſh 

or diſtrict, is 
rather a cu 

than a preſcrip- 
tion, and may 
often be good 
where a pre- 
ſcriptive modus 
covering parti=. 
cular lands 


I > Oy — 
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| >niaterial application. . There is cleverly ehiwdiroues/ beth 


nene te che lands which it covers z & exiſts in i nd ef ly 
independest of the lands, by force of the euſtom prevailingiin's 


oertaiaty of diſtrict, as the preſcription is to 4 certainty of the 


more or leſs; becauſe his recompente for the tithes-of the whole 


_ houſeholders that the recompence is preciſely the ſame, whether 
the individual who pays it occupies nerd or le OE. 


of the whole land occupied by the whole body of the inhabitant 
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4 preſeriptive and cuſtomary modus, that "this lat "is wor 


Particular district ſuch a cuſtom is as neceſſurily attachodyo/the 


particular lands. In pleading, it would be de den RN 
Py ep arigernce uſed: time out of mind, ac. $24 en hat 

0 591.16 £974 399 S077 u go: coll io 4507 mt b enh | 
There are many other points in hich conuinty 5o weghllivp is 
ſppport/a.caſtom, that is, to make it appear ſenſihle and not 
unreaſonable. Io the caſe of a caſtomary modus, and of \thivin/ 
particular, Which Purporting o give = common right 66 ell 
iphabitant houſcholders of this pariſh, is undoubtedly u cuſlom- 
ary and not a preſeriptive modus; in theſe, certainty of dh 
thing for which the recompence is given, and alſo certainty uf 
the recompence itſelf, are neceffary. Now here there is 4 fd 
and certain tecompence; for we have held this payment 6f 
two pence under the name of hearth - ſilver, & c. by every ins- 
bitant houſeholder to be a fixed aud certain payment. There b 
therefore a fixed and certain recompence for ali the tithes of 4 
particular ſpecies due from all the inhabitant houſeholders within 
the diſtrict. It is true, the two pence paid by the indisidusl 
inhabitant houſeholder is not a ſatisſaction for tithes of ſpecific 
land, as in the caſes of a farm modus, which is of a ſined quan- 
tity; nor does the intereſt of the vicar require it ſhould: It is 
indifferent to the vicar whether any inhabitant houfeliplder- 
occupies the ſame land this year as the preceding year, whether 


land occupied by perſons of that deſcription, is known d 
fixed by a reference to ſomething elſe which is, to u common” 
intent; certain. It is by reference to the number of inhabitant 


*. 


There is one certainty which remains, and that'is — 


houſeholders: it may be more or leſs in differenz years, and even 
in the ſame year; and in this reſpect, this modus may be fill 
ſaid to be ſhifting and deſultory. We ſhall be driven to cut this 
knot, inſtead of pretending to untie it. It muſt be takes to be 
an anſwer to this objection, that all the caſes in which a different 


rule has been eſtabliſhed between the out-towners and the in- 
WED 


rr TERM, 33 eonon 1. 


— between reſidents. and non-reſidents, are Table. to 
the ſame ohjection ; and it is now: too late to ſhake:the autho» 
rity of theſe: caſes Thus much only I will ſay upon it, it im- 
poſes no real hardſhip upon the vicar; che occupation. of land is 


of public notoriety, it muſt be known to the vicar. The fluctu- 


ation is properly e . 155 ee 
W 


- * 


The 3 of 5 eaſe of Tra Tavis v. « ee remains ke 


conſidered. In that caſe there was a tilt-penny- from perſons 
occupying houſes with lands, in ſatisfaction of the tithe of hay. 
It was held to be a bad modus. I think it was rightly ſo held, 

for reaſons which I ſhall not now repeat. It is not neceſſary to 
go into that caſe, at Jarge, becauſe there is this clear line of 


ditinQion appearing upon the geoeral Ratement of the two caſes ; 


in Travis v. Oxton the recompence is confined to houſes. having 
ſhifting land; conſequently, if the land was ſhifted and annexed 


to another houſe and other land, the firſt houſe paid none, and 


the lands or houſe to which they were > added, paid no more, and 
the recompence to the vicar was ſo little fixed, W! it might be 
reduced to a vogle tithe-penny. -. | 


In this caſe, let the occupation vary as it 1 may, ih recom · 
pence remains the ſame ; it is no part of our conſideration whe- 
ther there is a-deficiency in value; that was the care of the ori- 
ginal contractors; we are only to ſay that the contract is ſuffi- 
ciently preciſe and certain, that the parties may have the benefit 


of it, ſuch as it is, at all times. The reſult of our examination 


of the modus in queſtion is, that in, point of law i it is a good and 
valid modus, | | 


It has been argued that the ſecond ee is fa with 


this, which they allege to be in full ſatisfaction of all tithes of 


agiſtment and herbage of barren and unprofitable cattle, and 
that it conſequently included ſheep. The objection is palpable, 


| but this is not the time for taking it; it goes to prove that both 
theſe moduſes cannot in fact exiſt together without ſome expla- 


nation, but it does not prove that either is bad in point of law ; 
in fact, if they were, it was before the jury that the objection 


was proper to be taken; they might be, very probably, made 


conſiſtent merely by the form of negativing a more general mo- 
dus, and then indorſing upon the poſtea the very ſame modus, 
with the exception only of the deep, which fall under the 7 ga 
. modus. 

The 
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8 The fact of theſe ade being admitted in th 
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2 * caſe, und 


they being ſo eaſily reconeiled and both taken together, amounts 


In the 


Exchequer, 


Hil. Term 1790. 


to a good defence agaĩnſt the whole demand made by this bill, 
of tithes in kind; it follows that this bill, ſo far a8 it ſeeks an 


_ account: of tithes of agiſtment, ſhould: be diſmiſſed with coſts. 


But the defendants baving inſiſted upon ſeyeral moduſes ſet forth 
in the pleadings, in lieu of ſuch tithes of agiſtment, and the fag 
of ſuch modus having been admitted by the plaintiff, and the ſame 
appearing to the Court to be good and valid moduſes, it muſſ be 


referred to the Deputy WIS Wann to 8 an ee 1 


the _ I join nana 6 $1340 1 cl Rain 


RY 


EIIIs v. 840 and Others. 0 


* » 
4 
4 4 : 


Bin 1 by as plaintif, vicar of Sib/e 7y in the county of Lincoln, . 
againſt the occupiers of land in the pariſh; for an account of the 


_ _ tithe of agiſtment of all horſes, cows, oxen, ſheep, lambs, and 


other cattle fed and depaſtured on lands within the pariſh of 
Sib/ey, or the titheable places thereof, in their occupation reſpec- 
tively,- or upon any commons or fens within or adjoining « or near 
to the ſaid pariſh. The plaintiff, without relying upon avy par- 
ticular endowment or other juſtruments, ſtates, .by way of title, 
that he is, by virtue of certain ancient endowments and other- 
wiſe, entitled to receive all or the greater part of the ſmall tithes, | 
&c. particularly the agiſtment-tithe, To this bill the defend- 
ants, the occupiers, in their anſwer, ſet up three defences nega- 


tiving the vicar's claim to the tithe of agiſtment, or to any com- 


penſation in lieu thereof; firſt, they ſay that by ancient cuſtom, 
uſed within the ſaid pariſh: from time whereof the memory of 


man is not to the contrary, there were and are due and payable, 


and ought-to be rendered and paid to and accepted by the refer 
of the ſaid rectory, yearly and every year upon the 22d of Noven- 


J Ber, commonly called old Martinmas-day, three ancient moduſes 


or cuſtomary payments, namely, an ancient modus or cuſtomary 
payment of one penny per acre, in lieu of the tithes of all graſs grow- 
ing every year upon all the lands within a certain diſtrict or part 
of the ſaid pariſh called 20 moors, lying on the eaſt fide of Vur- 
dike drain, whether ſuch graſs be mown for hay or be eaten by the 
mouths of barren and unprofitable cattle; and they ſet up another 
payment of two pence per acre for another deſcription of lands 
in the ſame manner; and alſo an ancient modus or payment of 
three pence per acre, in lieu of all the tithes of like graſs, whe- 


ther mown for hay or eaten by the mouths of barren and PLN 
- fitable 
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fitable cattle, grovin g * upon the graſs dune within the 


ſaid pariſh, and the titheable places thereof, not comprized within 


either of the above mentioned diſtricts, (except the village or 


8 hamlet called the Fry:b Bank, the tithes whereof are not due or 


payable either to the rector or vicar of the ſaid pariſh of Sibſey, 


as the defendants apprehend, the ſame having been conſtantly 


paid to Lord Mon/on,: or his leflees, &c.); and they ſay that the 
ſaid three diſtricts comprize all the lands lying within the ſaid 
pariſh of Site except the Fryth Bank and the arable lands; that 


the plaintiff, as vicar or otherwiſe, is not entitled to the tithe of 
agiſtment of any ſheep fed within the ſaid pariſh, as claimed by - 


the ſaid bill, becauſe there are not, nor hath there been, any bar- 
ren and unprofitable ſheep fed within the ſaid pariſh during the 


time mentioned in the ſaid. bill, but on the contrary, all the 


ſheep fed and. depaſtured as aforeſaid, have in fact yielded, ac- 
cording to certain ancient and immemorial cuſtoms and uſages 
within the ſaid pariſh, tithe in kind of wool and lamb, or ſome 
modus in lieu thereof, to the rector of the ſaid pariſh fer the time 
being, in manner following, (i. e.) 4the, in kind, of wool,- for 
ſheep brought, into the ſaid pariſh before Candlemas-day in any 
year and clipt therein; and an ancient payment of one penny per 
head for every ſheep brought into the. ſaid pariſh after Candlemas- 
day in any year, commonly called new ſheep, and clip therein, in 
len of the tithe of wool of ſuch ſheep ; and alſo another ancient 
payment of three pence per head for every ſheep which ſhall have 
been in the ſaid pariſh before the 13th of February commonly called 
old Candlemas . day, in any year, whether bred or Sporn i in the /atd 
pariſh in the precediag year, or brought into the ſaid pariſh a ſhort 
time before the ſaid 13th of February, in any year, and carried out 
of the ſaid pariſh before the ſucceeding ſhearing day with the wool 
upon its back, as an average rate or payment in lieu of the tithe of 
wool carried out upon the backs of all ſheep removed out of the ſaid 
pariſh after any one ſhear day, and before the ſhear day in the ſuc · 
ceeding_ year; and therefore that the vicar is not entitled, &c. ; 
but if the Court ſhould be of opinion that the plaintiff is entitled, 
then the defendants inſiſt that he is not, to the extent claimed 
by his bill, becauſe they ſubmit that tithes of agiſtment of barren 


cattle fed on lands which have been mowed for hay, and have 


paid tithe of hay, or a modus in lieu thereof, in the ſame year, 
are not due, of common right, to the vicar: they inſiſt that no 
tithe of agiſtment, or modus in lieu thereof, has ever been paid 
to the plaintiff, or any preceding vicar of the ſaid pariſh,” for 


barren cattle kept, fed, and depaſtured upon certain 
an 
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plaintiff was entitled to the tithe of agiſtment. He admitted to 


5 4 ye decimas diftes ec A & 605 


"CARS: nt THE EXCHEQUER, - 
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and fens called the Bag and Fes ; and a e | 


cithe of agiſtment is of common right due or payable to the vice 
aforeſaid: for barren and unprofitable: cattle kept, fed, and de 


paſtured upon the ſaid common of fen, the ſare, or aoy part 
thereof, as defendants believe, not lying within the ſaid Pari 
_ of 8ib/ey, or the titheable places thereof; that no modus or com- 
poſition hath ever been paid to the vicar: of the ſaid pariſh for 
the time being, in lieu of the tithes of agiſtment of barren'and 


nnprofitable cattle fed on lands er the: _— eee 95 the 


e e EY MOI: Ed A. 7 


The defendant Gage, the i 8 mite tat Tay 


rin the Court made a defendant,) by his anſwer, admitted the 


vicar's claim to all ſmall tithes, &c. except ſuch as were due and 
payable to the rector, and ſubmitted to the Court, whether the 


have received the ſeveral payments of one penny, two pence, and 
three ' pence, and alſo the ſheep payment, and; ftated that, ac: 
cording to his information and belief, the ſame had been imme 
morially made, and were moduſes in lieu of ſuch ris as as * 
anſwer of the other defendants were ſet forth, - 


. > 


Te appeared that the tithes of this pariſh originally vlog 
the os of Sg as im — N TRE 


The ae on the part of the plaintitf. the vicar, cc bye 


of an n dated in 1363. &c. and a terrier "a e 


In the SORE eas (which was taken. from an ancient tanker N 


inſtitutions in the time of biſhop Buckingham, who began'to pre · 


ſide over rhe ſee of Lincoln in 1363, which book is remaining in 


the regiſtry of the ſee of Liatoln at Lincoln,) which purported 
to be an endowment of the ſaid 'vicaroge, there is this clauſe; 
1% Percipiet inſup. vicarius dicti loci gui pro tempore erit 4 u 
«K prædictis annis fengulis omnia que ſequentur, ix. 

«© melioris fermenti, viginti guarteria hordei, % 9 Þ . 
* milis, quatuor quarteria avenar & quatuor carricatus feat, fe 
* carricatus Araminis que omnia percipiet ad fifa Ons. Stor & 
EN Item percipiet omnia nn Se. Im 
&« percipiet didtus vicarius decimas lactis & ' onmzeſq; miou- 
« tas decimas exceptis detimis anſernm, poreelleram; ey” * 
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In che tertier (which: ws extiatted from. 3 | 


Lord Biſhop, Lincoln, and is intitled, A true and perfect 


. tetrier of all the glebe lands and dues belonging to the vi- 


1 carage of Siby, in the parti and county aforeſaid, drawn ac- 
60 cordiog to the directions ſent by the Right Reverend Father 
« in God i Lord Biſhop of Lincoln, Oæober gh, 1707,” 

and ſgned by the: vicar; churchwarden, and ſix other perſona,) 


there is this clauſe: Item, it is a vicarage endowed, in lieu 


«+ of tithe corn, hay, woot; lamb, pig, and geeſe, (as may; by 
« the original endowment now in the regiſtry at Lincoln, appear) 
« with twenty ſcame of barley, thirteen ſcame of wheat, four 


«« ſcame of oats, four loads of hay, and fx loads of ſtraw, all 
„ which are paid unto the vicar upon All Saints day and Good 
Friday, by equal portions ; and upon Saint Martin's day, fot 


« every milch cow four pence, for every calf one penny, for 
«© every fowl one penny, and for hemp, flax, cole, rape, chick. 


« ens, ducks, turkies, and all other /mall tubes, (excepting in 


« the Fry:b Bast, which pays no manner of tithes to the vicar, 
the 2 n ere to Willi mer = ) in e 25 


Te pluto counſel atfo ond: piret evidence; win en | 


examination of the defendants witneſſes, to prove that the wit- 
neſſes had not heard of any fuch thing as ogiſtment=tiche till the 


preſent ſuit was inſtituted, and did not know the meaning of the 


word agiſtment; and alſo to prove, by one of the witneſſes, that 


the penny, two penny, and three penny payments were for 
cut of grafs, and that that part of the lands to which the two 
penny payment was applicable was Lammas land, and that none 


had right of common there but perſons refident in commonable 


houſes, but that outners had rented this land and made the pay- 
ment to the rector. They alſo proved that tithes had been paid 
for lambs dropt upon the Eff and Veß Fen, and for wool want 
ſrom 1 ann bp re to _ Wers ol | 
SER A 

The proof in the cauſe for the tute; a epd, con- 
liſted intirely of parol evidence of the fact of the payments hav- 
ing been made to the rector in ſuch manner and in lien of ſuch 
tithes as alleged in their anſwer, and that the ſame had been 
invariable, and, by the reputation of the pariſh, immemorial ; 
they alſo proved the Eaſt and V . Fen not to be within the pa- 
Tiſh of Sie, (although the pariſhioners had a right of common 
_ but they did not know — what pariſh the ſame 1 

N 98 5 — 8 


l 


— 


due, 4 the payments * not apply to this: caſe. 4206 5 


"CASES: IN TER BXCHEQUBR/ 


- "Partridge and me ſpr the plaintiff, 9 title 
tothe agiſtment-tithe to be founded in the endowment, which, 
under the general words omnes minuztas decimaz, endowed him 
with the agiſtment-tithe; and that this title was the ſtronger 
and more indiſputable, - by reaſon of the exceptions contained 
in the inſtrument, that that exception was tantamount to expreſi 
words ; and that; the lame Cages applied: alſo to 01 N 


With reſpebt to pthe 1 e two- 1 a thongs ES BA | 
ments, they contended that there was a general objection went 
to the whole, namely, that the payments were to the wrong 
perſon, the rector, and not the vicar; ſecondly, that the de- 
fence was not ſufficiently technical, and did not apply to every 
ſpecies of agiſtment · tithe; for inſtance, there might be turnips 
or cole cultivated on ſome of thoſe lands, and afterwards:eat off 
by barren cattle, in reſpe& of which meas EA wonld * 


* OR. 1 


They alſo argued, that part of the eee Len 1. 
and ſometimes occupied by outners who were not entitled to a 
right of common there, and therefore could not occupy: the ſame 
during part of the year, it was unreaſonable to ſuppoſe that ſuch 


outners could pay the two > Bed in lieu of the n nn to 


in the anſwer. TOE, LEES 343 


A to the average payments for ſheep, hay inſiſted that ſack 


payments were inconſiſtent, as moduſes, with the other modules, 


for that there could not be a general modus extending to all bor 
ren cattle, and a particular modus applicable only to one ſpecies, 
namely, ſheep; and therefore the payments were inconliftent 
and bad: they alſo inſiſted that the ſheep. payments did not meet 
the vicar's claim, as they are ſaid to be in lieu of the tithe of 
wool and not of agiſtment; and in that reſpect alſo they, were 
bad and abſurd, as there i is no tithe of wool due or Fran till 


ſeverance. | | x aft 


4 85 7 * 


They abandoned the claim to agiſtment PET 25 


As to the agiſtment- üthe for the aß and 27 et Een, they {nfiſted 
that the plaintiff was entitled to it under the ſtatute of 2 and 
3 Ed. VI. c. 13. whereby it is enacted, That all and every 
« perſon which hath or ſhall have any beaſts or other cattle, 


« titheable, going, feeding, or depaſturing in any waſte 4 com- 
« mon 


 TRINIT „ bn. 33 ; GEORGE ; ut. 
tc mon grovnd.whereof the pariſh js not certainly knows, ſhall 


« pay their tithes for the increaſe of the [aid cattle, ſo going in the, 


« ſaid waſte or common. to the parſon, .&c.. of the. .pariſh here 
« the owner of the cattle dwelleth; ” and they argued that tithe 


of agiſtment is the tithe of the animal and not of the, 1 0 5 
that appears from its Being due only in reſpełt of certain animals, 


namely, barren catile; that the increaſe meant the improvement; 


tht if ciths of agiſtment were dus merely for the catage of graſs, 
ſach tithe would be due for animals /*r narare; that agiſiment 


tithe, in Burn, is ſaid to be the feeding of cattle upon paſture 


lands, which cattle pay no. other. tithes, and therefore the ani- 


mal only is the thing conſidered ;- they clit PROTO Flur. 
auh, Crs. My, 475+ and 2 60. ee 


e 07 2324 


Kemal "Darvon, Siken, an Pony 5 as finden to, 


infilted ; firſt, that. the payments in lieu of the wool. and agiſt- 
ment for ſheep,. were unimpeached. by any legal objection; that 
in conſequence of thoſe payments, there were no ſheep in; the 
pariſh unproductive of tithe, or a compenſation for tithe ; and 


therefore no agiſtment · tithe could be due; _ an is en | 


able only i in e den, nen e ee 8 

The objeklion to this es Tg a ee een ede 
with the general modus before ſet up, might eaſily be reconciled: 
by an exception in the general modus; and this is no objection 
in point of law; the ſame was done in the caſe of Bennet v. 
Read. It muſt be admitted, that thoſe payments do not apply 
to every caſe of ſheep removed out of the. pariſh, as there is the 
period of time between. ſheer-day and the end of the year unpro- 
vided for ; but the payments clearly proved; from the nature of 
them, that the parties to this contract had in contemplation the 
agiſtment of ſheep; and the Court would not require that the 
contract ſhould provide for every poſlible caſe. But if it be a 
reaſonable average payment, and proved to have. been invariably 


and immemorially paid and received, it is ſufficjent. Bennet wp 


Read is in point alſo to this part of the argument. 


| They alſoargued, that heeproals notbe liabletoagiſtment-tichs 


ia any caſe ; for that they were uſeful by manuring, as cattle of 
the plough were by cultivating the land: and it is laid down by 
Lord Coke that tithe agiſtment is not due: for cattle. yielding 
profit or manure, he ey | | 


2 | | | Erxe, 
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CASES: IN TRE eren cbt, 


Eri, Chief Baron.——That depends upon the 1 
gel ce kept for the mere purpole of N upon the 00, | 
ſu nal ok ae of from INES ON cena gs 
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| were ſuperfluous and might be expunged. | 


They then argued, that if the average . for 4 
bad, Rill there were the other moduſes, which were ſofficient to 


negative the parſon's claim. Three objections had been made to 


theſe moduſes: firſt, that the payments were to the wrong perſon, 


the rector, and not to the vicar, Secondly, that the defence was 


_ Inſufficient, in not uſing the technical word agifiment, and not 
being ſufficiently extenſive to apply to cole of turnip. 2 
the odjection to yore of the lands vng ms err my 


As to the ff, they anſwered; that the payments were ated 


to be immemorial, and muſt therefore bave originated in 2 
contract with the rector, to whom all the tithes in the pariſh 
originally, and before the indowment, of right belonged; To 
the ſecond objection they anſwered, that there is no principle or 
caſe which eſtabliſhes, that a ſet of formal words muſt be oſed 
to negative the parfon's claim; but it is ſufficient if a good legal 


compenſation be inſiſted upon, and proved to have been imme. 


morially made in lieu of the tithe claimed by the plaintiff's bill. 


And as to the objection, that this defence does not apply to the 


caſe of cole and turnip being cultiyated and fed off, if that were 


a fact in this caſe, it might raiſe an argument, but there was b 
proof of any ſoch titheable matter; nor did the objection affect 
the legality of the modus, but could only tend to limit and 


reſtrain the extent of it. It might be argued poſſibly, that theſe 
payments of one penny, two pence, and three pence, were only 


average payments for hay, taking the chance of the lands being _ 


croppcd for hay or not: but this would be unreaſonable, as in 
that caſe the defendants might be liable to a double tithe ; 
namely, the payment of theſe moduſes, and alſo*for agiſtment- 
tithe of the ſame land in the ſame year. And further,' theſe 
payments were at ſo much per acre, varying according to the 


quantity, and were proved by the whole evidence to have been 


made i in lieu of the eatzge as well as the hay, 
Ay 


5 Ned by the Court, that the manner * e 
e payment for ſheep brought into the ſaid pariſh a 
ort time bifore the ſaid 131h February, was extremely vague nd 
uncertain. In anſwer to which it was ſaid, that. thoſe ye | 


As to the words- uſed in the eadowinent giving alt the ſmall 
tithes under the general terms oh minutas decimas, firſt; there 


bas been no poſſeſſion under it; and therefore, like any other 


old inſtrument, where there has been no confiftent poſſefſion, it 


js not evidence of title; and the preſumption from the want of 


poſſeſſion is, that the ordinary, who had always a power of 


abridging the endowment, might in this inſtance, by a . 


quent N have diminiſhed or reduced i it. | 


EYRE, Chief Baron, doubted whether thate | was. any inſtance 
of an inſtrument to reduce or 32 the uy gang by 
an endowment. 8 | 


Burton laid that it was no > where laid 8 in pas, 4 
a biſhop or ordinary has authority to diminiſh, though he may 


extend or diſſolve an endowment ; but it may be done by amicable 


arbitration or judicial deciſion, as by the biſhop or proper officer 
| under him in a judicial proceeding, or by an inſtrument amicably 
adjuſting and deciding the rights, There is a caſe of that ſore 
between the Nuns of Langeley and the Vicar of _ See 
Madocks's Formulary 88. : 

They contended alſo, that if the moduſes ;nfiſted 1 upon had 
exiſted immemorially, the endowment in this caſe, which was 
merely an agreement between the rector and vicar, and to which 


the land-owners were not parties, could not affect their rights, 


and cited to this effect Fox v. Ayde, 2 P. Wms. 520. Grene v. 
duftin, Yelv. 86. General words in any inſtrument, like ambi- 
guous words, are capable of being expounded by cuſtom and 
uſage. 2 Roll. Abr. 335. * 8. . General v. Parker, 
1 Vez, 43. 


As to the third cating! 4 the vicar is entitled to 


igiſtment of barren cattle depaſturing upon the Eaff and Vet 


Fen? they contended, that as thoſe: fens were not within the 


pariſh of Sigſey, the vicar's title moſt reſt upon the ſtatute of 


?& 3 Ed. VI. c. 13, and that neither the words nor the intent of 
the ſtatute apply to agiſtment-tithe. The words are, all per- 


* ſons that have beaſts or other cazrle rirheable ;*” and it is a clear 


principle, that apiſtment-tithe is not due for cattle that are tithe- 
able, but for barren cattle. Agiſtment-tithe i is, from the defini- 
tion of it, the tithe of the land ; for it-is the tithe of che herbage 


Z 2 caten 
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: eaten ht the 8 . nd Pre 11 1 5 ef 5 der. 
50 paſtue, becauſe the tithe of hay has been oßce paid, 2nd the 
; the tithe of the cattle, that reaſon. would not apply, That chr 
3s the feaſon why sgiſtment is not payable ſor afier-paſture, 
appears from e v. eee, es. Aan, 2 Anke 651-2. 2 84 
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By 5 words of "the 1 "Ds 8 is payable fot the 
. Increaſe of cattle, whereas the tithe'of agiltment j is -payable whe- 
ther the catile increaſe and improve, or become leah and impo- 
veriſhed; or if they die it will be payable to the time of their 
death: ſo that the words of the Katute do not apply or extend to 
the caſe of ESI. 


„n 2 55 8 9. 92 hs e 


Secöbdiy, the in intent and object of this ftatute do not! h. 
| This ſtatute, from the preamble, appears to have been [1:86 
for the purpoſe of protecting the parſon, from the frauds that 
might be praiſed vpon him, and the loſes he "was ſubject to 
from the difficulty i in aſcertaining the tithe due and payable to 
bim. The tithes of the young are due when they ate dropped, 
of milk and wool where they are taken from the'animal; fo that / 
it was extremely eaſy for the occupiers, having a right of com- 
mon upon land out of the pariſh, to defraud the parſon'by te- 
moving their cattle at'the time they were about, to produce ſuch 
tithes; and it was a great hardſhip that the rithes"vf thoſe 
animals which had been ſupported on lands withit the pariſh 
during a great part of the year, and which being animalia frre. 
tuoſa, were not liable to apiſtment-tithes, ſhould zwa te 
parſon's tithe by ſuch means: to obviate which, and to [rethedy 
that miſchief, this ſtatute paſſed. But this reaſon does not apply 
to agiſtment-tithe, which is the tithe of the land. 80 long ® 
barren cattle, in reſpect of the eatage of which agiſtment-tithe 
is due, are kept add depaſtured upon lands within the pariſh, 
the tithe is payable; on their removal, their place in he pe 
1iſh will be ſupplied; there can be no fraud in removing 
them, and the parſon can loſe nothing and ſuſtain no prejudice 
by their removal; and therefore the e e not. mean i 


= gags him againſt N.. 5206 0 . 2. 
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Eyre, Chief Baron..—This i is a bil boögbe by the vicar for 


agiſtment-tiche, 5 barren cattle fed and depaſtured upon = 
wi 
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in the pariſh id founded on an endowment of alf ſmall tiches, 


r cb. Al te te agiſtment- Ae wtth- | 


dran up in u form which ſhewed an intent to comprehend all not 


particolarly ercepted. This 16 good prima facie title; the defend 
ants avoid the claim in "different ways; they ſay, as to the places 
within the pariſh, that it is divided into diſtinct diſtricts, and that 


there are certain ancient payments or moduſes payable for agiſt-⸗ 


ment - tithe generally applicable reſpectively to each of them; 


they alſo HE" ee Hao e dane 
ſheep. = | 


F HT ISTH OT Re 


1 delle with the FER ner: 8 the vicar's beide have 
miſtaken the defence, which amounts to this, that there are no 
ſheep within this pariſh in reſpe& of which ſome payment is not 
made, i. e. there are po unprofitable ſheep. As to the fact of 
theſe payments, no witneſſes are called to diſprove. their exilt- 
ence ; but the plaintiff ſays, that this is only a wool-tithe, and 


not good becauſe no tithe for wool is due before ſeverance. True; 


but I do not know why a cuſtomary payment. antecedent to the 
tithe being due, may not be a good cuſtem: thus, a payment 
in March inſtead of clipping time; and if fo, I do not think this 
neceſſarily a tithe of agiſtment and not of wool, By the.canon 
law, the tithe of wool upon ſheep removed from one pariſh to 
another, was apportioned between the clergy of the different 
pariſhes. We do not adopt the canon law, but allow a tithe of 
agiſtment for ſheep removed out of the pariſh: nevertheleſs, 
where the canon law is founded i in great equity, 1 do not ſee 


why a cuſtom ſimilar to it is not good. As to the objection to 


the time being indefinite, thoſe words may be expunged: and 
_=_ the whole I think thele moduſes good in un! of la. 


As to the other moduſes, there is no objection to the manner 
of pleading them; but it is objected, that they are not ſufficiently 
proved, and if they were, flill that they are no bar to the vicar. 
As to the fact of their exiſtence, there is great looſeneſs and 
uncertainty in the evidence; the witneſſes do not know what is 


meant by agiſtment ; on the other band, the fact of payment is 


clear, and alſo the fact of no claim having been ever made before 
the preſent ſuit; and undoubredly it is not fit that we in this 
ſtage ſhould decide upon it; therefore if an iſſue is prayed, the 
vicar is clearly entitled to it. 


23 5 But 


A cuſtomary ; 
mode of tithing 
ſheep; paying 
one penny per 
head for ſheep 
brought into 
the pariſh after 
7 and 
clipt in the 
riſh, in 3 
tithe of wool ; * 
three pence | 
head for lag 
in the pariſh 
before Candle-/ 
mas and carried 


out before 


ſhearing time, 
as an average 
payment ſor the 
woo! carried 
out; will be 
good: the late 
ter payment | 
may be applica. 
ble to the wook. 
tithe, though 
not then due. 
Unneceſſary 
words uſed in 
the laying a 
modus, which 
would make it 
indefinite, may 
be expunged. 


12 5 and the caſes cited by the. defentant's.c 
ol that tithe b D. ELL > 
= the rn ey are decifive. Therefore if theſe p 


endowment ge 


_ -Agiſtment-tithe As to the as of agitt ae * the cattle 


ö 7 . 2 OE) = 5 5 * p, e ©: 3 4 
; 195. > 337 ö ** oo St P Fo bo” Pkg op ' , ; 
i o - % on * * 5 5 : 2 : 1 . . 
2 8 - 
3 IF 85 * 8 * 
2 
— 
* * . 
. 
« : * A -#£.- * 7 
9 K 1 z 4 C 7 Ls 2 
F 41 8 f { 
. 


* can l be de! to what f 


though by the  morially, ; and in lieu of che tit 


the tithes of foes as well as bay, the 
has all the ſmall N bes no i. * Fl, 8 EE _ Tint 1 99 | + 1 5 740 i 57 rh, 33 45 
tithes. 25 . * 8 1 25 boa Pl 0 


he tithe of 15 
0 p — oþ commons but of the pari 5 am clearly of opinion, 


or ty "he of. agiſtment i is not within the meaning of the ſtatute of Pris VI. 


not titheable; Agiſtment-tithe i is the. tithe, of the herbage, not of the cattle; 
eg the iinprove- and it may be defined to be paid iu re of the, berbage of 


ment of the cattle. not titheable, with 28 much propriety. as of ; barren cattle, 


cattle. * Tbat it is not the tithe of the i improvement. of the cattle, i is clear 
When graſs has from the obſervation, that no tithe-agiſtmeot is due for catele fed 
been cut for on oil-cakes, &. and the caſe of no tiche of agiſtment being 


hay, 27 x 1a s due for after-paſture, is decifive as to the ee the tithe. 2 


after · paſture. | 
Agifiment-tithe What was the intent of this ſtatute 2. It was to remedy the 


is not within. numerous frauds which migbt be practiſed, and to preyent the : 
85 1 83.1 f. loſſes which might be ſuſtained by the parſon from the difficulty | 
„ and almoſt ĩmpoſũbility of aſcertaining where. the tithes vf the 


_ cattle were due. It would be impoſſible to know, on an extenſive 
wild common like this fen, where the young re dropped, &c, 
To remove this difficulty, and prevent frauds, t bo ſtatute paſſed; 
but the reaſon does not apply to the tithe of the HY of 
| the ſoil. . Whenever that queſtion: became nn W 
wor obvious, by taking the boundaries. [ns 


2. 5 705 
05 the plaintiff declining | to ale ine, COT modules, the : 
"bill was diſmiſſed Viel colts. - JT 
e 25 * . LAT 23 1 ; a | : | 0 
1 * A 
. he mote? N . 
: " 4 


17 


ET 'Q 


* Fx 


PRINCIPAL 


FRE. | 


MATTERS 


IN THE FIRST VOLUME. 


Account. 
Vide Injunction 4. 


HERE a a of AC» 
counts is taken, and a 


note given for it, that muſt be 


paid, althbugh there are ſubſe- | 
quent accounts upon which the 


payee may eventually be in arrear. | 
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ſubject, this is ſufficient. 3 

8 Campbell v. French. 58 
3. A truſtee in a will who releaſed, 
and never acted, ought not to de 

a party in a ſuit to ſet aſide the 
will, on the ground of fraud, 
and therefore need not anſwer 
as to the charges of fraud, in 
which he is not perſonally impli- | 


cated. 41 


Richardſon v. Hulbert. 6 5 


1 


INDEX TO. THE PRINCIPAL MATTE 


e 234 7 > FS, k "5 2 2 


1 Page 80| 


| See PRACTICE (on the 


. 

e 

7 ' KY 

Av. DAE 8 
N * 


* 
e 
* * 


* 


9 4 ©. 1 


1 In1 a ſuit Gor diſcos 
ol the party. intefe 
5 diſpenſed with, tho 
# and although” the om 

whom his father purchaſed has 
_ anſwered, and denied any. now. 
I ledge of the circumſtances. 
pe. 2 ated v. a Pags ; mn 


4 vi ; my * 2 e . 
0 8 5 8 * Think 


Sr LEGACE 1. 5 N 


*, 


. ö . * a 8 2 * 1 * 
4 — * 7 1 . S ; 2 / 
; : tt FN. if 4 a - 8 * . 
* p | n e 
. 7 * F . "ot; 1 - | ” * \ +5 , 1 
" 1 0 7 * — 4 4 i * 0 L 


4 | 3 
bee CosTs 4. 6,7, 
' 12 29 1 INE ? 9 2 45 * ; 
9 6 22 8 | * 5 8 Fo | 
F | #4; Ef 
Award. 
ee 119 
; A . - is - EIN * Z 
| ; b *F. * * FS . Gy a 
Bail. e 
5 See PracTicy 3. 10, 15. : 


* 


Bantrapt. 


F 4 9 , * _ * ö 
9 bal. F A N y 3. 1 = PRES 22 X 
9 72 5 barge add te tus a. i A bg rods HO ra Cal ben ai TD 3 INST 1 
8 R 2 * rr 2 A . N 
FEY FF LOS Wa. n 3 WL ITT "TR. * 9 ö 85 9 2 * 
7 2 Wo — | Gi 72 4 R * 
7 + . * Bs 5 * 8 RIS I BY. 5 oth 7 8 n oY = 8 N 7 l x by $ — = 
RO = * 74 { 
* n yt 


* : , 7 + „ 
„ 2 * * £3, 
< + x Seth A 8 
& : 1 8 7 . 
- * * . 
, 2 e 1 * 2 


1 5 F RY 1 * V. „ | , 
1 » x « « > „ = * 5 : * o 
0 * . 4 * vo Ou 7 
8 6 - - 252 n ” 5 + 
* 5 Ws ” t . J Ko 7 
K . OM — | ; 15 
; 7 8 , - 44 . 
: 46. F 5 "FJ £ 
XV x # „ vat.) 
» 2 ls 1 e ” 
0 * 
* 1 . 
£ ' Ws SL, 4 
- . 3 L * 2 
* * "us * & * % 
ot . „ . e * 
” - Kc : Pl 
* 1 ww 4, 4 > 


45 Where a l was iced. to 2 
| ſhare upon the diſſribution of an 
inteſtate's effects, and reſident in 
Pruſſia, by the: Jaws of which one | 
moiety of the | huſband's effects 
muſt come to her on er e me 
| Courtdid not requi 
any ſettlement. 5 wa 
2. The Court cannot takes the con | 


ſent of the wife to the diſpoſal. of | | 


her fortune, ynleſs, the amou ES 
is aſcertained. e 


| Edmonds ve Townſhend. „ 


3 When the wife lived in adultery | 
with the plaintiff, the huſband | 
Was allowed to anſwer ſeparate 2 


from her. wel 


will not, on motion, direct it to 
be paid to the truſtees on her mar. 


3 N 


5 Chambers v. Bull. 269 | 
4. Where money is declared to be 
due to a feme covert, the Court 


| though th the Ls cannot have 55 1 5 


| abjions of form 
5 Lee v. Shoulbred; Page 83 
2. In A bill for account of tithes, 8 5 
5 ry to waive” "the 75 
| treble | value, MT os 5 
in v. Fall 100. 6 
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| exchange vitiates it. 
hw Aaſter v. Allr. 223 
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riage ſettlement, till it is reported 238 


by the Maſter that there i is a ſet- 


tlement. 
| Hardwick 1 v. Mynd. 274 
5. Where a feme ccvert joios in the 


ſale of a contingent reverſionary| 
intereſt in money, her conſent} 
may be taken in Court, and the} 

| ae eſtabliſned. 1 | 


No hr v. Small. 277 


See Dose I, 2, * 
Ser EquiTY. 1. Ser Mops 1. 


1. On a bill to obtain evidence for 
a defence at law, when the evi- 


dence is obtained, the Court can- 


5 dune. 
| See. Practice (on. the Plea and 
Nene N * ; 


* 
bs - 
+ * 4 * 5 bo * 


iN 85 jaw ce, 
| 65 Cranrry, 1. | Tavsr 1 2. 


13 7 Charity. 


1. . Truſtee of copyholds i in tuft for 
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the old being too ſmall 
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not à deviation from the truſt, 


and they were allowed to apply 1 


the rebts and ſavings, but Not to 
85 . the eſtate. 

Attorney 9 v. Ele. 

Page 116 

2. An Ce for a charity will 


not be diſmiſſed, if there appear 


any directions proper to be given, 
although the proer be whey | 
. miſtaken, 

Did. 123 


Combination. 
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a4 1 The rule as to coſts on Ville of. 


abroad. 


Sei | PRACTICE (in Equity) 8. 


8 Compoſition. 


1. The ne among the other 


creditors of the plaintiff, accepted 
a compoſition of payment by in- 
ſtalments. The defendant took 

a new bond for half his demand, 
and only 
the other half. | 
void as a fraud on the creditors, 
and on the wife of the plaintiff, 
who had joined in the ſecurity for 
the compoſition. 

Cecil v. Pla Moto. 202 
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Revenue MY ths, 
"Cots. 5 


diſcovery, and the reaſon upon 
which it proceeds. 


| London Aferance- Company v. 
Hanttey. 


2. There is no rule 2gainft- hs 


coſts on a new trial being granted, 
although the verdi& was againſt 
the opinion of the judge. 
| 'Goffley V. . 47 
3. In a ſuit by the Crown on the 
poſt-horſe act, the Court cannot 
give coſts to the defendant, al- 
though the farmet of the duties is 
the real party againſt him. 


4. Where there are Lots in Equity 
and at law due from the oppoſite 
parties, the Court will not ſet off 
the cots at law againſt thoſe in 


Equity, | 


out perfecting the conveyance, 
Tbis is a perſonal” equity, and 5 
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Equity, ir e ſolicitor in e quity | 11. The lien-of the attorney on the” © © 
claims his lien on the n I ͤcCioſts in the cauſe, is not ſubjecrt 
S8 nmitb v. Brockleſty.. Page 61 to the demand of the other party 

5. On a judgment, for the relator on his client, for the colts of an- 


in an information in the nature of other ſuit. Semb. „ 
2 quo warrant, be is entitled . Gabbit v. Gu. Page 279 
2 Tin v. Amery. 178 %%% 

6, Several bills of cofts were deli- „ : 

vered in, ſettled, and paid, in the | Covenant . 


courſe of 2 long cauſe, arid a re- 
ceipt in full given, At the end 1. Articles for a copattuerſhip, by 


of the cauſe, the client moved to| which the plaintiff agreed to take 


refer them all for taxation. The| the defendant as 2 partner, and 
order was diſcharged. 5 to give him half the intereſt in 


Piftor v. Dunbar. 186 the leaſe of the houſe, to com- 


7. An attorney cannot ſet off his- mence from and after the 29th 
bill, without having delivered it. September. The defendant cove- | 
8 Murphy v. Cunningham. 108 nanted to pay 3001. on or before 
8. The ſolicitor delivered in a bill of | that day, as a premium to be ad- 
coſts, including an item of 9o l., mitted partner. On non-payment 
which, though fairly. due, could at the day, the plaintiff may ſue, - 
not be allowed on taxation. He| averring his readineſs to have 
delivered a ſecond without that | taken the defendant as a partner, 
item. On referring the latter for{ without executing or tendering 
taxation, leſs than a fixth was articles of copartnerſhip, or A 


taken off. The Court would not | e of the leaſe. 
give coſts on either ſide. 5 Walker v. Harris. 245 


ib v. Stone. . 2. Indenture of apprenticeſhip. for 
9. Motion to ſet off coſts in a ſuit five years, the father covenanting - 
in C. B., for which the plain- | for the due ſervice: of the appren- 
tif here had retained the de- tice. The ſon avoided the in- 
fendant as the attorney, (though _ denture by leaving the ſervice, 
he himſelf was not the party,) It is void againſt the father 
againſt the Judgment here, was alſo. 
granted, „ Guppy v. Jennings, 256 
Murphy v. Cunningham. 271 125 e 8 
10. Where a ſubmiſſion to arbitra- 


tion in a cauſe in this Court is 1 N | V 0 . | 
made a rule of the Court of King” 8 | 5 * * PRE 
Bench, and by the award the coſts | $:e Mopvus 9, 10. 


are to be taxed by the Maſter of 
this Court, the Court have no 
juriſdiction to direct a review of 
the taxation. 

Chapman v. Louſinoti, 273 
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Mynd v. Francis, 61 
5 Deviſe. 
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does not commence till the eſtate 
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| Turner v. Probyn, 66 
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ments with the knowledge and 
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able part appears obliterated, is 
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f 2447 


2. If, at the trial of a cayſe, . the | 


counſel on both ſides argue on the 
effect of an inſttument, as being | 
' In evidence, and it is by miſtake | 
never in fact produced, aſter ver- 
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Whether proof of payment of 
rent, in the name of the truſtees 
of a charity, is ſufficient proof 
Quære? 
Idid. 266 
4. To ſet aſide a verdict and judg- 


1 bh as obtained by the attorney | 


without the leave of the: client, 
the beſt evidence is the affidavit 
of the client, which mult therefore 
be produced. 
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venue officers, for their conduct 
in the execution of their office, 
may be removed from the other 
courts of law * the office of 
pleas. 

5 i 205 . 

2. The removal of actions in which 
the revenue is concerned, eee 
by way of injunction. | 
__ : Cawthorney, Campbell. 205 X 

3: It takes place, 1//, Where any 
matter properly cognizable in the 
- Exchequer.is drawn into queſtion 
in another court, 24, Where the 
matter of the ſuit touches the 
profit of the King. Re” 

bid. 210 


4. The officers of revenue have not 
any ptivilege of being ſued in the 
Court of Exchequer, *-Semb, 

Ibid. 217 | 

5. The regulations for preſerving 
the revenue are properly cogniz 
able in the Exchequer, and any 
action relating to them may be 


removed into this Court. 0 
* : Ibid. 220 
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ment in the Crown, is 2 branc 
of the revenue, for which the 
Crown has priority. of procelsz 


and is entitled to ſtop all ſuits 
ts concerning 


| 
, 
$ 
5 


1. = lack directs that his buſineſs! 
ſhall be carried on by E. P. The 


- INDBX TO THE PRIN CIAL MATTERS. 


- concerns it in any other court | 5 


than the Exche quer.. 


enn v. e Page 3: 22 1 


0 1 8 
Feu, ERS, 


* 


executors permit E. P, to get in 
the outſtanding debts. There be- 
ing no ſuch direction in the will, 
the executors are liable. 
Laer Vs r. 107 


Extent. | 
Vide ExCHEQUER 6. 


1, A debtor of the Crown may gain a 
priority for his own demand before | 
other creditors by extent, although |. 


it is ſworn that the Crown is in no 
danger; and the Court have no 
diſcretion to prevent him. 


The King v. Blatchford. 162 


2. Where two extents iſſue into dif- 


ferent counties, the ſheriff who 
completes his, levy is entitled to 
full poundage. 1 

Res v. Caldwell. 279 


% 


Fraud, 
See TxusT 5. LIEN I. 
1 


1. A bunch of an eſtate a at a half. 
penny a yard, when the vendee 
knew that not to be one-fourth 


of the tad valve, 3 


and void in equi 


t 5 
15 e v. . 


Frauds c Statute of 25 


I. Sale of 1 ſhüre of 2 ſhip, or file 
of a ſhip at ſea, is good — 
dual oak 

Audis v. Baker, 222 


com · 


Be bucorgar 3. 


Cl.. 
Vid STATUTE 2. 4. 


1 


Injunftim, 
" PRACTICE (in Equity) % 


1. On an injun8tion obtained, the 
Court will not diſcharge the 
plaintiff out of cuſtody, if taken 


on legal proceſs. |, 
Willis v. Daniel. 30 


2. Where a party is taken on legal 


proceſs, after he has obtained an 
injunction, but before notice. gi- 
ven of it, it is no contempt, 
Ibid. 35 
3. A conditional conſent to proceed 
al law waives an injunction, : 
Grant v. Priddell. 62 

| 4. Motion 


3 
ly PL 
2 


e 11 
” * - 


4. M tio to reſtrain the defendant, 
= - widow. and. adminiftratrix.'of bl, . | 
I | RO from. bit , a 
* Wo 7 - - poſſeſſion. for the pl” op the | not recovering the debt, pe 5 
n 2 Stanted BY. 4 Ly 4 i . that: the 2 1 — =o 1 
5 5 u. Rogers. P age 174 5 ance of an 9 for a oY 
5 Acts principal diſpute j n 72 be decreed a ainſt the c . 
7 Toro equity vill not allow. the |. " the flignment wes the 1 Nat 58 
Pe: _ Gefendant, after 1 in that the _ to ſue was. veſted” 
3 | where he «| chooſes. |. | Ae is . 92 
* Hardegfile v, Shafts. 184 Bu mean 
+20 6. When lands are confuſed, ang : 
mt plaintiff at law recovers onan| 
inſtrument, which ſtates the whole | | 
-  - to be twenty-five acres, and that | | WO. 1 
ceeighteen belong to him, whereas _ . TER 
BT. = fact the what is only twenty- See Ex DOWNER: To's” Tirnxs 4. 
= one acres, equity will not permit e 5 . 
WG  _Hhim-to take out execution for- „„ 
* Ee He muſt abate pro- 7 BY „ 
25 tionably. e 
1 85 5 F 3 184 | * 5 bu N 
178. After an injunction diſſolved on 8 a 8 . 
= the merits, the plaintiff cannot, „ 3 | Ro in oe 
= on an amended bill, have another See TRUST . MoxToGAcs 4. 
injund ion, without a ſpecial affi- |. Oc, EE: 
WT  _ davit of merits, though the de- | e 
2 _ " fendant be in contempt for not | _ | ,, 
SY anſwering. Leaſe. WE. 
"= Longham v. Toule, 188 e 5 Ly 
8. On a commiſſion to examine | i, Leaſe by a tenant in tail, for more 
; _ _ witneſſes in India not bein re- | than. twenty- one years, is | I» 
turned in two-years, the -ourt | for that poriod. 80 x 
will diflolve.the injunction. 5 Hlardlaſli v. Shafts. 77 
Penney v. Edgar, 2 76 | n 
| 3 Vide STATUTES 3. oy 
f e £4 


1. The tellabr hw offs folficient | 2 from 
ts pay eee eacicy be 25 
if they had den it in time 
| They lie by for eleven years, and 
the eſtate e waſted ; yer the le- 4 
 gatees (hall refund 
Hardwiek v. Mynd. Page 112 | 
| Length F Time, | 
Se Moxroas FOWL * Tauer 4 | 
oy Loder 47 . 
1 N 
6 
M. 
| „ | 
Maintenance. | 
Set Disco , S. 
: Modus. 5 


Ser e 8. 


1. A bill to eſtabliſh A modus 1 
every ancient farm, ſtating 
whole pariſh to conſiſt of ancient 
farms, but not ſetting forth the 
abuttals of each, is bac. | 

Scott v. Aeod. 16 

2. A modus for- every ancient orch- 


ard 1s good, 


the 


N 


751d. 16 0 


| 


of _ 
=* each houſe 2 5 _ x 


+ A modus of « yevay in aw 


ee v. 
5. A wi of one 
e 
amb, brought into the after 
_ \Candlemas,” and fold out before 
_ hearing time, ie à wool modus, — 
not an 8 modes. 
Garnens v. Barnard, 320 


D „ 
een ee 


for every 


6. * of twopence, 2 


by every houſeholder or inhabitant 

in the pariſh, for all tithe of fuel, 

ef fruits, of agiftment, * ad of _ 
is 


SY — B b 
7 Aae modus of threepence 
for all ſheep carried out of the 
| pariſh between Candlemas and 
. ſhearing time, covering tha ſame 
place and perſons, does not con- 
tradict the former modus for apiſt- 
ment, but is only to be conſidered 
as limiting it in the extent co- 
vered by YR 1 85 
hid. 323 | 
ry Te is no bjection to a modus, 
that it falls unequally on the pa- 
Ba mr ro by being . as heavy on 
the occupiers of ſmall, as of arge 


_ tenements and farms. 
| r 2-713. - 2000 220 
9. A modus applicable to the inha- 


bitants of a village has ſufficient 
e . of law. 

' Thid. 328 

0. A modus covering a pariſh is 
rather a cuſtom than a preſcrip- 
tion, and * be where a 
preſcriptive 


© 5 
; Surg US ET EA 
. 288 
L N : Ce” 
. xy. x * 4 
+ f 
Fee 2 
2 ; IF 8 
0 * 
e 
= 
* * 
x 8 
p 


7 
— 


W= x .” preſcriptive modus, covering par- . 
0 erke lands, would be bad. 

| Bennet v. Read. Page 329 | 
n, A cuſtomary mode of tithing | 


_ - ſheep; paying one penny per head | 
for ſheep brought into the pariſh | 


no, -. pariſh, in lieu of tithe af wool; 
5 threepence per head for ſheep Ho b 
the pariſh before Candlemas, and 

- carried out before ſhearing time, 
28 an average payment for the 
_ wool carried out, is good. The 
latter may be a wool modus, 
though the. tithe of One” is got 


then due. 
E= v. Saul. 341 


12. By ſuch 2 — mode of 


tithing ſheep, though the pay- 
ments are made to the rector, and | 
the endowment of the vicar com: | 
prehends all the ſmall tithes, yet 

dhe agiſtment ns of ſheep | is co- 

dedg. 

4 bid. 342 


13. Unneceſſary words uſed in the 


laying a modus, which would 
make it indefinite, may be ex- 


* 


724. 341] | 


_ leave premiſes in as good repair, 
zs he found them; but only in as 
good repair as might be ex- 
pected from the owner. 


2. Deviſe for payment of debts, 
the truſtees convey to A. B. for| 
the purpoſes of the truſt, A. B. 
mortgages to ſeveral perſons Who 


after Candlemas, and clipt in the 


Mortgagee. 5 $ 


1. A mortgagee. is not bound to 


Ruſſel v. Smithies. 96 


"> INDEX To: THE PRINCIPAL MAt 'y ERS: 


. 
have notice. of the 
mortgyges are good: 
* Hardwick v. 
3. A mortgagee alben 2 4 8 


my The 


the aſſignee of the deviſee for-the 


arrears of the intereſt then due, and 
gives à receipt. The bond is 


 _ unpaid. The intereſt is Ml fe. N 


4 


cured by the mortgage. 
| Thid. 11 1 


— 


4. Ba and feme ſeized. in fee in 
© right of the feme mortgage by fine, 
equity 


and afterwards convey the | 
of redemption. by leaſe and releaſe 


| to the mortgagee. The mort- 
Eager having remained in poſſeſ- 
on as complete owner for more 


than twenty years, during the life 


of the huſband, tenant by the 


curteſy, the heir of the wife is 


barred of his equity of redemp- 
tion * 11 2 lapſe of tine. 
n v. Barker. 1 | 


8. 


Officer. 
2 Excuequen 1. 4. : 


p. 

. | f a * Sb £ 
Vide CoveEnanT 1. _ 
1. The Court cannot make any allow- 
ance to one partner for the ex- 


pence of entertaining the cuſ- 


tomers. The accounts having 
1 been 


”— 


DER To THE PRINCIPAL: MATTERS, 


hoes ado balonced without | | 


ſuch an item, is concluſive, | 


N v. FOO | Pogo 94 a 


th ? 


LED 


22 2 dune, 4 5 
Vide Ds: vun 2. 


«as - WV : 6 4 7 . 


I ( i i . 


I, Where a plea is. a bar to. the | 


whole bill, If at all, an anſwer to 


any matters which might have been 5 


covered by the plea overrules it. 
lacket v. Lang lands. 14 | 


2. Where the bill charged an award | 


to have been obtained corruptly, |. 
a plea ſetting up the award, and 
denying. the ſpecific charges. of 
fraud, is bad, as not bringing the 
cauſe to one point, and an anſwer 
to the ſame * overrules the |. 


plea. 
Pope v. B50. 59 


8. P; Edmundſon v. Hartley. 97 
3- Bill by an infolvent debtor a- 
gainſt his aſſignees, and a credi- 
tor to his eftate, char ing collu- 
ſion. Plea that the pfaintiff had 
been diſcharged under the infol-| 
vent act, (without ſhewing that 
all the requiſites had- been com- 
plied with,) and denying collu- 
lion, was held good. 


Botuſer v. Hughes, 101 


4. It is no objection, that all the 
matters of the plea, except the 
denial of colluſion, are contained 
in the bill. 

| | 75d. 101 
5. Bill chang: fraud in obtaining | 

_ a releaſe, Plea, the releaſe, ſup- 


ported by-an anſwer denying _ 


* 


* 


fraud. Te benefit of the pied: NE 
was ſaved to the hearing. 3 
Ted v. Smith. Page 258 
PA Bill to ſer aſide a releaſe for fraud. 
Plea, the releaſe nakedly, and no 
anſwer. The Court would not 


<* - 


give leave to amend, but over-⸗ | 


uten — ple. i 
5 e v. gl 276 


Pleas = 2 c at ph . 


V. de Covenant 1. ey 


15 


1. An Aae ating A N to 
have been within four leagues of 
the coaſt, having on board Geneva, 
liable to forfeiture on being imported 
into this kingdom, is bad for the un- 
certainty, the Geneva being per- 

mitted to be imported, unleſs un- 
der certain reſtrictions, which 
ought therefore to have been ſet 
forth, and the caſe brought with . 
in them. 
The Attorney Gant v. Eur 
chant. 52 

2. Sci. Fu. on a recognizance which 
was conditioned for the due per- 
- formance of articles entered into 
by A. B. Plea that the defendants 
never had a counterpart of the ar- 
ticles; that A. B. bad performed 

all the affirmative covenants; 
that they contained only one ne- 
gative covenant (ſtating it), which 
had alſo been complied with. The 

plea held ba. 
De King v. Marſh. 193 

3. Declaration for fiſhing in plain- 

tiff's ſeveral fiſhery, Plea, aver- 

ring the locus in quo to be an 
arm of the ſea, in which all have 


a right to -lk. Replication, a- 
verring 


4 


ON o 


5 Where a fact is lated, from 


— 
3 


* 


* 
* 
; 
F 
, 


_- ticular contradictory right. The 
iſſue cannot be on the 9 right. | 
8. AQtion for falſe . 


6. For ſuch an impriſonment, after 
tte defendant knew that the 5 


1. Deviſe to 4. for life, with liberty) 


> pinder 4s ood, for "the: traverſe | 


ation was bac ond | 
85 the e might pass it by... | 
ee yo Fe 
VV 231 


- which the law preſumes a general 
* right of all the King's ſubjects, 
tbat muſt be ne atived by a par- 


Pes 1 


The plaintiff new aſſigned 
- the treſpaſs, as having e 
after the warrant was ſpent. | 
© thereto, Not guiky. Verdict ge- 


nerally for the plaintiff, and entire 
D The Court will apply 


* to the iſſue an the 
new aſſignment, ut res magis va- | 


la uy Pte 8 88 
I CL Webb v. Allen. 26r 


tiff had been acquitted of the fe- | 
- Jony for which the warrant was 
iſſued, the proper action is tref- 


7 - * 


— : a 
* — 


to leave the ſame to whom ſhe 
thought moſt deſerving of it, re- 
commending to her to have a due 


3 . 


1 . Dee. 


v7 


„ 


* 


» 
N 


1 


. 
* 
. 
* % 
- 
* 
. , 
« 
* 
* 
* 
1 
"> . „ 
> * : - 
* 
— — — — _ — _— 


1 „ 
75 4; 8 
* 

— 


2. 4 23 of 3 
tain contingepcies-in a 
vert, may be executed im 


y, and the inteceſt 
Chaſer eſtabliſhed, | 


enting l -ourt. 
— $ 1 1 : 
- - * & 8 - 5 * 
a 4 OS [1 
1 1 N * 
** >= ay, * 4 14/2 4 
4 * 
F . 
* 
2 


8 7 4 ＋ 7 ; 
bes Wk 4 + Sn 


j "ts 
4 * 
1 . 
* 
1 1 


Fi . 
A* 2 «2 


277 


| Sea Coors, 1 xJUncTION, | 


the Cort Sm not peo 
of them to pay into Court his 
proportion of the purehaſe money. 
8 5 | Darin V. Mate. 22 


— 


2. The report of the 
cerning truſtees 
him does not requi 


= 41a Latimer v. Clare. 57 


. Wbere money was 
_ creed to be laid out 


Court refuſed to let it bern — 5 
to the perſon firſt entitled to an 
eſtate-tail in it, with the ultimate 


remainder i in fee, if 


* » 


15 | Praflice le Equity. 0 85 5 * 


on ber- 


W 


dy ' 4 . 555 


A 8 f 7 


matter con- 
ved of by 
confirmation. 


in org 4 


interme - 
mediate 


4 
* 
— 
— 
* 
* 
4 
- 
„ N 
* 


— 4450, 8 


NN 


' Herdeafths , 70 Shaft. Pap 6 
Where there is only one 22 


zur. hs. CORY an wit dey, 


D. Nun v. Gan, 79 
5. 5. On ae an anſwer, if the 
defendant meam to ſubmit to 
them, he muſt Eos notice thereof 
N Tap prog 1 


ant in a ſuit for tithes, after pub- 
lication, to prove an old paper 


found in the pariſh regiſtry. |. 


4 


__ » Clarke v. Jennings. 173 

7. Motion to reftrain the defendant, | 
widow and adminiftratrix of the 
inteſtate, from diſpoſing of his 
property in the funds, on the 
ground of having ſquandered the 
rents of the real eſtate, of which 
ſhe was in poſſeffion for the plain- | 


_ tiffs, the children. Granted only |. 
as to the e ne the ſhare of 


the plaintiffs, - 
| 1 v. Regers. 74 

8. A commiſſion. to examine wit- | 
neſſes abroad, cannot be obtained 


without an affidavit of — [- 
. although the fuit is merely to ob- 
tain evidence to ſupport an Gion. 


Anon. 201 
9. On exceptions. overruled, che 


plaintiff cannot move to diflblve |. 


an injunction, unleſs he has ob- 
tained a previous order 110 ot 
that purpoſe, F 

— B; Daborry. 2c al 


0. Suit for tithes. The anſwer in- | 


tig on a. modus. Motion to pay 
up the atreats of the modus, and 
the plaintiff to proceed at his peril. 
Refuſed, for that is only done | 


- 


f Au. 5 5 
6. The Court ind: the defend- ke 


* 
bi — J . : : 2 


+ AE LS 


3 his 1 dt 18. of” 
| fered. But the.Court aſterwards 
confideted, the tender in the coſts, 
FOO Bri * Ve Dawn e/ftbarpe.. 
* 272 
11. rs party. bs. mende E 
to the report of the Beere A 
membrancer, muſt ſtate his ob= - 
jections in a reaſonable time, be- 
S Jan $9 FOR: 


NN 16 ” tron, n 


d 


* 


. 


Pran (es and Rewe 
Side 9. 


Se Coors,” „ iert 4. ei. 1 
e e DENCE 2. 4. e er, — A 
2 85 „ This "Conct will not. ſet . 5 Fs” 
judgment regularly entered , 
on the ground of uſury ot extor= - 
don in obtaining We... $5. 
: . Hdatthewws 1 v. Lewis, 7 


{ 1 


3 In an action againſt revenue 4 . 
cen, they had judgment, and the 
plaintiff was taken in execution . 
the treble coſts. On a review of 8 
taxation, the treble coſts "yo dife - 
allowed, and the fiogle coſts not 8 BY 
being taxed, he was diſcharged, _ 9 


He was e taken ona C. 265 1} 
Sa. for the fingle colts, This was. 15 5 
held regular. 22 5 3 
PO 7 Saunders. 38 7 
3. Wbere a recognizance of bail in _ .. a Y 


C. B. is put in ſuit here, the 
_ plaintiff can have no advantage 
Which he would got have had in 
phos Pincent V. Brady. 47 . 5 
4. 1 an irtegularity in pro 
ceſs, by appearance, does not fe 
late back, 1 as to bring the de- =4Þ 
fendant 


. 


; 


1 2 * 


tt into contempt for not. ap- 


Fein in time. * 


55 Robrnſon v. Naſh. Page 6 
„ No officer can certiſy his cid 


miſtake. He Ar make an affidavit ho 


tow v. or For = 
| 6. A FS to e ne defendant |. 
out of cuſtody, on the ground of | 
| bankruptcy and certificate in /re- | 


of the fact. . 


bond, muſt be on affidavit of the 
effect of the certificate by the laws > 


'- +: of ib. 
Anon. 80 


7. A defendant v was ſeized on a Sun- 
day,and detained till next morning, 


and then arreſted upon proceſs of 5 
The arreſt is void, 


and cannot be made good even by 1 


this Court. 


a ſubſequent conſent. 1 


| ' Lyford v. Brel. 85 
8. Motion to change the Yenire into 


Herefordſhire, on affidavit that the 
cauſe of action aroſe in one or both - 


of two Hh counties, to both of | 
which that was the neareſt Eng! fp | 


Refuſed, F | 
Anon. 115 

9. Irregular notice of executing a 
writ of enquiry is cured by the 
defendant's lying by, and allow- | 
ing the enquity to be com- 
pleted, 


| county. 


Viner-v, Clarke. 175 


10. A writ of error is allowed two 


days after the return of the Ca. Sa. 
The bail may be ſued pending the 
writ of error, which is no 8 


ſedeas. | 
| French v. Caſenve. 176 
11. If a judgment is entered in X. B 
without coſts, where coſts ought 
to have been given, it can only 
be amended in the ſame term. 
in the Houſe of Lords, no amend- 


So? 
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ment can be i in bes e | 


Sehen. [1 t. * 1 
\ The King #, Mmery.. Page 178. 


12. A warrant of attorney to enter 
up judgment is a perſonal autbho- 
rity, and dies wich the perſon, 
and although given for à valuable 
conſideration, his. executors 88 i 
not = it in force. x7 
Short v. . 22 5 
13. This Coun: will not refer it to 
the Maſter to calculate What is 
doe on a bill of exchange, on 
judgment b 2 default.. 
_ _ Chilton v. Harborn. 249 
4. The Court will not, in à mo- 
8. for an order on the officers 
of the cuſtoms, decide a material 
queſtion of revenue, vix. From 
what time the exportation of 
corn, ſo as to entitle to the doun · 
ties, is reckoned. 
Ex parte Mien. 269 
15: Where the bail below become 
bail above, and they do not juſ- 
tify upon being excepted to, the 
plaintiff cannot take an e 
of the bail bond. 8 
Ek Babb v. Barber, 274 
I 6. Motion to execute a writ of 
inquiry before the judge of aſize. | 
Refuſed. 


— 
by { 


Merris v. -Girlng. 27 5 


3 * 


% 


Prerogative. 


See kxrzur. Exc cnrqynn, 


Privilege... 


Sie EXCHEQUER 4» 


Revenue Offcerrn. 
See Exenε 4. | 
Satisfaction. 


See MORTGAGE 3. 


gere . 
Ste Coors 4+ 7. 10. 


- wht 1 | 


The atutes 24 Geo. III. c. 47. and 
2. do not ſo| 


27 Geo. III. c. 
clearly mark the diſtinctions be - 


tween the different ſorts of veſſels. 
there mentioned, as to ſuperſede 


evidence upon it. 
__ Gofilty v. Barlow, Page 23 
Whether arlicence for a-ſhip - to be 
«© employed in the Tn trade” | 
enerally, is good, Zuzre 

generally, is good, 2! "of 
Sale of a ſhare of a ſhip is good 

without actual delivery. 
Addis v. Baker 222. 
Whether an executory agreement 
for the ſale of a ſhip muſt recite 
the regiſtry under the 26 Geo. III. 


. e To. THE PRINCIPAL MATTERS. 


| The Attorney General v. Dennis. 


. 


. 
_— 


1. No evidence of the FEY 
meaning of a word can be ad- 
mitted to explain a ſtatute. 
N 2 General v. De Caft 
Plate Glaſs Combs Pa 
2. The 27 Geo. III. 2. 28. TY 
by the word fquare means all rec- 
tangular W 


g 


E 

| 

1 ia. | 
3. A tanner eig hides by retail 


* is not within the h of 
24 Gee. III. c. 19. 


266 
4. Breaking the moiles of glaſs bot- 


tles into the pot is a putting in 
freſh materials, within the bY. 


Geo. III. c. 39. 
The Attorney General v. Panke. 


plained, 

* cen | 
33 H. VIII. c. 39. 164 
2 & 3 E. VI. c. 13. 300. 342 
5 Elz. c. 4. | 257 
13 Eliz. c. 20. 68 to 75 
14 Eliz. c. 11. 69 to 75 
18 Eliz. c. 11. 72 
1 7. I. c. 22. 167 
I. 6. 19. 223 
by 14 Car. I. c. Is 53 
6 Ah. c. 21. | 144 
9 An. c. 11. @ 167 
9 Aa ci .. 3 
9 An. c. 20. 179 
3 Geo. I. c. 15. „ 
18 Geo. II. c. 34. | 6 
19 Geo. II. Co 12. 5 240 
3 Geo, III. Co 43 · 53 


6. bo, J. 17. Quære? 
F "I Tbid. 
Stamps. 
: See Ann * 
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